








































































































































































 
 
 
 
Hermosa Beach Office 
Phone: (310) 798-2400 
Fax:     (310) 798-2402 
 

 

 
2200 Pacific Coast Highway, Suite 318 

Hermosa Beach, CA 90254 
www.cbcearthlaw.com 
jrcb@cbcearthlaw.com 

 
 
 

San Diego Office 
Phone: (858) 999-0070 
Phone: (619) 940-4522 

 

 
September 27, 2017 

 
By FedEx 
 
County of San Bernardino Planning Commissioners 
385 N. Arrowhead Ave., 1st Floor 
San Bernardino, CA 92415 
 
 

Re: Legal Deficiencies of the Final Environmental Impact Report for Lazer 
Radio Broadcasting Facility 

 
Dear Honorable Planning Commissioners: 
 

The law firm of Chatten-Brown & Carstens represents Citizens for the 
Preservation of Rural Living (CPRL) on matters relating to the proposal by Lazer 
Broadcasting to build a new radio broadcast facility (“Project”) adjacent to Wildwood 
Canyon State Park.  CPRL is a public interest association that seeks to ensure that the 
open space and natural wilderness values of the Pisgah Peak and Wildwood Canyon State 
Park areas are preserved. 

 
Chatten-Brown & Carstens represented CPRL in its successful challenge to the 

County’s adoption of a Mitigated Negative Declaration (MND) for the Project.  CPRL 
challenged the MND’s analysis of visual and recreational impacts, land use impacts, and 
fire impacts, and the trial court concluded the County’s analysis was legally deficient 
with regard to all three legal issues.  The trial court ordered the County to prepare an 
environmental impact report (EIR) for the project.  The Court of Appeal affirmed the trial 
court’s judgment. 

 
Unfortunately, as discussed below, the Final EIR suffers from numerous errors, 

flaws, and omissions resulting in a legally inadequate environmental review.  Since an 
inadequate EIR was prepared for the Project, we urge the Planning Commission to deny 
certification of the EIR and direct the County to prepare a legally adequate revised Draft 
EIR, which would then be recirculated for public review.   
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1. The County’s Failure to Prepare a Comprehensive EIR Analyzing All 
Potential Significant Effects Is Fatal to the Final EIR. 

  
The County erroneously contends that all issues other than those addressed in the 

EIR were either addressed in the previously prepared MND or “not addressed and thus 
waived in the writ of mandate proceedings.”  The Final EIR states:  

 
Many of the comments submitted … asked questions already addressed in 
the Initial Study/Mitigated Negative Declaration dated October 26, 2011 … 
In October 2013, the Superior Court required the County to further evaluate 
and prepare a focused EIR on the potentially significant issues limited to: 
Aesthetics, Land Use, Hazards (Fire Safety), and Recreation. All other 
issues were either determined to be have been adequately addressed in the 
Initial Study/Mitigated Negative Declaration or were not addressed and 
thus waived in the writ of mandate proceedings. 

 
(Final EIR, p. 2-2, emphasis added.)  The September 7, 2017 Planning Commission Staff 
Report expands on this argument: 
 

Focus of 2016 Environmental Impact Report Analysis 
 
Certain environmental factors required to be considered under CEQA were 
previously reviewed in the October 26, 2011, Mitigated Negative 
Declaration (MND) approved by the County of San Bernardino Board of 
Supervisors on November 27, 2012. The adequacy of the analysis for these 
environmental topics was not challenged as part of the December 21, 2012, 
petition for writ of mandate filed by Citizens for Preservation of Rural 
Living (CPRL), and therefore these topics were not further evaluated within 
the EIR. These environmental factors include: Agricultural and Forestry 
Resources, Air Quality, Cultural Resources, Geology and Soils, 
Greenhouse Gases, Hydrology and Water Quality, Mineral Resources, 
Noise, Population/Housing, Public Services, Transportation/Traffic, and 
Utilities and Service Systems. 
 

(September 7, 2017 Planning Commission Staff Report, p. 9.) 
 

The County is wrong.  The trial court did not direct the County to prepare a 
focused EIR limited to four issues.  Rather, the trial court agreed with CPRL that 
substantial evidence in the record supported a fair argument that significant effects in 
these four areas may occur.  The trial court ruled as follows: 
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Grant the writ petition to vacate approval of the subject mitigated negative 
declaration, conditional use permit, and major variance.  Require the 
County to undertake an EIR on the proposed project. 

 
(Ruling on Petition for Writ of Mandate, p. 38.) 
 

Public Resources Code section 21168.9 provides that when a public agency’s 
decision, determination, or finding does not comply with CEQA, a peremptory writ of 
mandate must issue containing one or more of the following mandates: 

 
(1) A mandate that the determination, finding, or decision be voided by 

the public agency, in whole or in part. 
… 
(3) A mandate that the public agency take specific action as may be 

necessary to bring the determination, finding, or decision into 
compliance with [CEQA]. 

 
(Pub. Resources Code, § 21168.9, subd. (a), emphasis added.) 
 
 Under Public Resources Code Section 21168.9, subd. (b), a court must make three 
specific findings prior to issuing a “limited writ” of the type the County contends the trial 
court issued: “(1) [T]he portion or specific project activity or activities are severable, (2) 
severance will not prejudice complete and full compliance with [CEQA], and (3) the 
court has not found the remainder of the project to be in noncompliance with [CEQA].”  
Without valid severability findings, a CEQA writ may not be limited to only a “portion of 
a determination, finding, decision or the specific project activity or activities found to be 
in noncompliance” with CEQA.  (Ibid.)  The trial court did not make any such 
severability findings.   
 

Clearly, the trial court ordered the MND be voided in whole, and that an EIR be 
prepared.  The trial court did not authorize a limited-scope EIR.  Therefore, the County 
improperly omitted important analysis in its EIR. 
 

An unpublished Court of Appeal opinion rejects the argument the County now 
advances.  In Deltakeeper v. S. San Joaquin Irr. Dist., No. C051432, 2006 WL 3059829, 
the agency – the South San Joaquin Irrigation District (SSJID) – claimed that it could 
prepare a partial EIR after the trial court set aside the MND it had previously prepared.  
The Court of Appeal concluded this approach was improper: 
 

SSJID cites no authority interpreting these provisions as allowing SSJID to 
prepare a partial EIR addressing groundwater only and relying on the trial 
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court's judgment in this case as a reason for not discussing other effects. We 
do not know what evidence or public comments may be presented during 
the EIR process. The case cited by SSJID-Protect the Historic Amador 
Waterways v. Amador Water Agency (2004) 116 Cal.App.4th 1099, 11 
Cal.Rptr.3d 104-is inapposite because there the water agency did prepare an 
EIR, the EIR was the subject of the litigation, the trial court found the 
agency had complied with CEQA, and on appeal we determined the EIR 
was defective in only one respect. (Id. at pp. 1105, 1112, 11 Cal.Rptr.3d 
104.) Under those circumstances, the agency was not required “to start the 
EIR process anew. Rather, the Agency need only correct the deficiency in 
the EIR ... before considering recertification of the EIR.” (Id. at p. 1112, 11 
Cal.Rptr.3d 104.) Here, SSJID has not yet prepared any EIR. 
 

(Deltakeeper v. S. San Joaquin Irr. Dist., No. C051432, 2006 WL 3059829, at *7 
(Cal. Ct. App. Oct. 30, 2006).) 
 

While the County evidently believes the MND previously prepared is still relevant 
to the environmental analysis, the California Supreme Court explained, “It is of no 
consequence whether the [agency] believed that the prior MND remained ‘wholly 
relevant.’”  (Friends of the Coll. of San Mateo Gardens v. San Mateo Cty. Cmty. Coll. 
Dist. (2017) 11 Cal. App. 5th 596, 608.) 

 
2. The County’s Decision to Prepare A Limited Scope EIR Resulted In 

the Failure to Consider Tribal Cultural Resources.  
 
“If an EIR fails to include relevant information and precludes informed 

decisonmaking and public participation, the goals of CEQA are thwarted and a 
prejudicial abuse of discretion has occurred.”  (Save our Peninsula Comm. v. Monterey 
Cty. Bd. of Supervisors (2001) 87 Cal. App. 4th 99, 128.)  Where relevant information is 
omitted from an EIR, the error is prejudicial. (County of Amador v. El Dorado County 
Water Agency (1999) 76 Cal.App.4th 931, 946.) 
 

Here, the County’s decision to not prepare a full EIR resulted in the County not 
analyzing the Project’s impacts on tribal cultural resources.  The Cultural Study prepared 
by David Earle and the opposition letter from the San Manuel Band of Mission Indians 
demonstrate that tribal cultural resources constitutes relevant information, and this 
information was improperly omitted from the EIR. 
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3. The EIR’s Alternatives Analysis is Legally Inadequate. 
 

a. The EIR Fails to Consider Feasible Alternatives. 
 
“[T]he duty of identifying and evaluating potentially feasible project alternatives 

lies with the proponent and the lead agency, not the public.”  (Citizens of Goleta Valley v. 
Bd. of Supervisors (1990) 52 Cal. 3d 553, 568.)  “Nowhere in CEQA ... is there a 
provision that this duty is conditional on a project opponent coming forward with a 
documented alternative.”  (Laurel Heights Improvement Assn. v. Regents of Univ. of 
California (1988) 47 Cal. 3d 376, 406.)  
 

Nonethless, CPRL submitted an Engineering Statement, as well as a presentation, 
prepared by Goldman Engineering Management.  The presentation identified six 
alternative site locations.  These alternative locations satisfy the project’s reasonable 
objectives. 

 
b. The EIR Rejects Feasible Alternatives on the Basis of 

Improperly Restrictive Project Objectives. 
 

The DEIR states: 
 
From an FCC allocations perspective of the alternative sites evaluated, 
Alternative Site #2 (ASR# 1202850) is the only alternative that could 
potentially be acceptable. However, more than half of the City of Hemet 
remains shadowed (based on terrain models) from the proposed 400- foot 
tower that would need to be built at this location. It is clear that the 
proposed KXRS site location on Pisgah Peak, which has been accepted by 
the FCC, would provide greater coverage in both area and population over 
that predicted from Alternative Site #2. 
 

(DEIR, p. 6-10) 
 

The DEIR also states,  
 
However the “Other Location Alternative” would not meet the Project’s 
objective of: 1) Contributing to the expansion of Wildwood Canyon State 
Park (WCSP) through the implementation of a passive, non-active land use; 
and 2) Creating long term buffering of passive land uses within and 
adjacent to the eastern WCSP boundary through dedication of development 
rights and/or transfer of ownership in fee of close to four percent of the 
current WCSP land area. 
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… 
“the ‘Other Location Alternative’ although still subject to potentially 
greater aesthetic impacts, appears to be the environmentally superior 
alternative of the two considered.”   

 
(DEIR, p. 1-14.) 
 

The California Supreme Court has explained, “Under CEQA, the public agency 
bears the burden of affirmatively demonstrating that . . . the agency’s approval of the 
proposed project followed meaningful consideration of alternatives and mitigation 
measures.”  (Mountain Lion Foundation v. Fish and Game Commission (1997) 16 
Cal.4th 105, 134.)  “‘One of [an EIR's] major functions ... is to ensure that all reasonable 
alternatives to proposed projects are thoroughly assessed by the responsible official.’” 
(Laurel Heights I, 47 Cal.3d at 400.)  While “[a]n EIR need not consider every 
conceivable alternative to a project, ‘it must consider ‘a reasonable range of potentially 
feasible alternatives...’”  (Guidelines § 15126.6(a).)   

 
This EIR considers a limited range of alternatives, analyzing only two potentially 

feasible alternatives – a “No Project/Single-Family Residence Development” and one 
“Other Location Alternative.”  The EIR rejects the “Other Location Alternative” on the 
basis that it does not meet the Project’s objectives of contributing to the expansion of the 
Park and creating long-term buffering of land uses near the Park.  However, the EIR fails 
to explain how developing this Project within pristine wilderness adjacent to a State Park 
helps the Park expand and/or protects the Park.       

 
4. The EIR’s Land Use and General Plan Consistency Analysis Is 

Insufficient. 
 

In response to Lazer’s claim in the October 2011 Initial Study and Mitigated 
Negative Declaration (MND) that “the project will not conflict with any applicable land 
use plan, policy” because the developer has agreed to provide an open space easement to 
the Wildwood Canyon Park and relinquish future development rights for the greater 
portion surrounding the parcel,” the trial court said: 

 
However, no analysis is provided to support this conclusion in light of prior 
findings that made reference to General Plan Goal LU2 and Oak Glen 
Community Plan goals related to preserving and improving the open space 
corridor and scenic vista attached to the Wildwood Canyon State Park, 
including Pisgah Peak. The property at issue is undeveloped land "in a 
pristine wilderness area." Given the prior findings, a fair argument in 
support of an inconsistency still exists, even if the proposed Project would 
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"disturb only a small portion of the 38.12 acre parcel" and Lazer agrees to 
provide a open space easement to the Park. Construction including a 
monopole, equipment shelter, and fencing are proposed in the area intended 
to provide a "pristine wilderness experience to park visitors." Substantial 
evidence supports a fair argument the Project is inconsistent with the 
applicable General Plan and Oak Glen Community Plan policies. 

 
(Ruling, p. 31.) 
 

The DEIR acknowledges, “The Proposed Project is in direct conflict with the goal 
and policies of the County of San Bernardino General Plan and the Oak Glen Community 
Plan.”  Yet, the County claims that the impact is “less than significant” after the 
implementation of the following mitigation measure:  
 

Since the Project Site is located directly adjacent to Wildwood Canyon 
State Park and to ensure development of the site does not prevent the 
expansion of the Park to include Pisgah Peak, the Project Proponent shall 
be required to deed restrict the unused portion of the 38.12-acre Project Site 
for passive use by visitors to the Wildwood Canyon State Park (AR 
5:188:3243).  

 
(DEIR, p. 1-20.) 
 

The County failed to provide any substantive analysis as to why deed restricting 
the unused portion of the project site reduces the project’s inconsistency with the Plan 
policies to a “less than significant” level.  This omission is surprising in light of the fact 
that the trial court focused on the fact that no analysis was initially provided in the MND 
to support the same conclusion the County now makes in the Draft EIR.   

 
Moreover, the County’s responses to comments are inadequate.  The County fails 

in the Final EIR to reconcile the trial court’s conclusion that a fair argument exists of an 
inconsistency with General Plan Goal LU2 and Oak Glen Community Plan goals, even 
with the open space easement to the Park.  Rather than locating the Project in an 
alternative location that would not result in this inconsistency, the County instead 
repeatedly argues that the installation of the radio tower “allows for passive use of the 
property; without the Project, the public use of this undeveloped land would not be 
possible.”  (FEIR, p. 3-14.)  The notion that visitors to Wildwood Canyon State Park 
would visit a pristine wilderness area and elect to hike or horseback ride immediately 
adjacent to the radio tower strains credulity.   
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5. The EIR Fails to Adequately Analyze the Project’s Visual Impacts. 
 

The trial court stated: 
 
The facts remains that the Project site and monopole is visible from the 
State Park, which contradicts the State Park's goal of providing a pristine 
wildlife experience to users and the objective of a BLM Class 1 area: to 
preserve the existing character of the landscape.  

 
(Ruling, p. 22.) 
 

The Court of Appeal stated: 
 
In assessing the potential significance of an impact, setting is critical … It 
is undisputed the project site is undeveloped pristine ridgeline wilderness 
adjacent to a state wilderness park. The Lilburn studies conceded the 
project site must be treated as a BLM Class I Visual Resource, like 
National Wilderness Areas and wild sections of National Wild and Scenic 
Rivers, and as such an area designated for preservation of a natural 
landscape. Any change to the character of the landscape must be “very low 
and must not attract attention.” 

 
(Opinion, p. 22.) 
 

The DEIR does not refer to the BLM visual resource classification.  Rather, the 
DEIR uses a different classification, focusing on the scenic value of a landscape: 

 
The relative scenic value of a landscape is classified as: Class A - distinctive; 
Class B - typical; and Class C - indistinctive. The scenic attractiveness of the 
Project Site area set within an unincorporated area of San Bernardino County near 
the eastern portion of the City of Yucaipa is Class B. 

 
(DEIR, p. 4.1-20.)  The DEIR further explains: 
 

The overall scenic integrity from the four (4) viewpoints selected and analyzed in 
the 2012 Scenic Report within the Wildwood Canyon State Park would not change 
and would remain at Moderate/Low levels for all views meeting the L[and] 
M[anagement] P[lan’s] Aesthetic Management Standards. 

 
(DEIR, p. 4.1-22.) 
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 Similar to the previous simulations conducted, the photographs and simulations in 
the DEIR were taken from mostly distant viewpoints.  These include photographs at 1.5 
mile, 1.4 mile, approximately 1 mile, and approximately 1200 feet.   
 
 The DEIR states that portions of the Proposed Project would be visible along 
portions of trails within the Park.  (DEIR, p. 4.1-2.)  This is inconsistent with the analysis 
in the MND, which said that the Project would be visible from 2/3 of the park.  The Final 
EIR fails to address or reconcile this inconsistency.   
 
 The DEIR states that the aesthetic impacts of the project are “potentially 
significant” before mitigation, but “less than significant” after mitigation.  (DEIR, p. 1-
15.)  Later, the DEIR states: 
 

Since the Project would not have a significant number of views, would not create a 
significant change in the landscape and is considered a less intense land use than 
what could potentially be developed onsite (i.e., single- family unit and related 
uses), impacts are considered less than significant. However due to the sensitive 
receptors in the area including single-family residences and trail users, potential 
impacts may be considered significant and should be reduced … In consideration 
of this and the alternatives analysis showing that no other feasible Project Sites 
could avoid such impacts, although the project is considered highly beneficial, the 
County determines that the visual impact, at least to some portion of the 
population, is significant and unavoidable.”  

 
(DEIR, p. 4.1-25, emphasis added.) 
 

After first stating that the visual impacts of the project are “less than significant” 
after mitigation (DEIR, p. 1-15), the EIR concludes that the visual impacts are 
“significant and unavoidable” (DEIR, p. 4.1-25).  The DEIR fails to reconcile this 
disparity, and when this disparity was brought to the County’s attention in comments on 
the Draft EIR, the Final EIR failed entirely to respond to CPRL’s concern.  
 

6. The EIR’s Erosion/Safety Impacts Are Inadequately Analyzed. 
 

The DEIR provides the following Site Standards for slopes with a weighted 
natural gradient of 30% - 40%: 

 
Development within this category shall be restricted to those sites where it 
can be demonstrated that safety will be maximized while environmental 
and aesthetic impacts will be minimized. Use of large parcels, variable 
setbacks, and variable building structural techniques (e.g., stepped 
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foundations) shall be expected. Extra erosion control measures may be 
included as conditions of approval. 

 
(DEIR, p. 4.5-7.) 
 
 The DEIR also provides: 
 

Review of the Project Site and project plans indicate that proposed 
development including construction of the equipment building, parking 
space and monopole would all take place on slopes that range from 
approximately 20.5 percent to 37.5 percent. Therefore, there are no slopes 
greater than 40 percent. 

 
(DEIR, p. 4.5-10.) 
 

The EIR’s conclusion that “there are no slopes greater than 40 percent” is not 
supported by the evidence in the record.  An EIR must disclose the evidence supporting 
its conclusions, thereby showing the logical path from facts to conclusions.  Merely 
stating that a “review of the project site and project plans” confirms that the slopes are 
not steeper than 37.5% is not supported. 
 

7. The EIR Fails to Adequately Consider the Project’s Growth 
Inducing / Cumulative Impacts. 

 
In its ruling, the trial court explained: 
 
With respect to growth-inducing impacts, the evidence presented 
demonstrate that Lazer has stated that its goal is to promote the expansion 
of its radio station through the implementation of "a passive - not active" 
land use. It stated, "As a passive land use - Broadcast Towers have been 
implemented in many CA State Parks." (AR 5:196:3365.) Lazer also 
presented evidence of such towers in other parks.  (AR 4:131 :2525.) 

 
The EIR states: 
 
Based upon the plans, policies, and building guidelines associated with the 
County of San Bernardino General Plan, Development Code, and the Oak 
Glen Community Plan, much of the area surrounding the Proposed Project 
could not be developed with additional broadcast towers as steep terrain 
and limited access from Pisgah Peak Road becomes a development limiting 
factor.  
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(DEIR, p. 5-3.) 
 
 The DEIR assumes that up to seven (7) additional broadcast towers could be 
developed within the cumulative project area, even after including criteria that may apply 
to the land here (e.g. elimination of lands exceeding the 40 percent slope development 
requirements). 
 
 The DEIR also states: 
 

In addition, project-specific mitigation measures for any other future tower 
development within the cumulative project impact area would ensure that 
any potentially significant aesthetic related impacts would be mitigated 
individually and therefore cumulatively.  Applying the criteria listed in 
Section 5.2.4, no more than seven (7) towers would be constructed in the 
vicinity and all would be subject to potentially limiting access issues due to 
Pisgah Peak Road being private and due to power source availability. 
Therefore, cumulative impacts to aesthetic resources would not be 
considered significant.   

 
(DEIR, p. 5-7.) 
 

The EIR’s claim that much of the area surrounding the Proposed Project could not 
be developed with additional broadcast towers due to the steep terrain and limited access 
from Pisgah Peak Road is belied by the project proponent’s current attempt to develop a 
broadcast facility in an area of steep terrain with limited access to Pisgah Peak Road.   

 
Further, seven additional towers in the vicinity would have a significant visual 

impact.  Moreover, the County fundamentally misunderstands cumulative impacts, 
claiming that “project-specific mitigation measures for any other future tower 
development … would ensure that any potentially significant aesthetic related impacts 
would be mitigated individually and therefore cumulatively.”  (DEIR, p. 5-7.)  Even 
assuming that the project’s impacts are mitigated (and not significant and unavoidable), a 
minor impact individually could have a significant impact when considering all of the 
projects.  The term “cumulative impacts” refers to two or more individual effects which, 
when considered together, are considerable or which compound or increase other 
environmental impacts.  (Bakersfield Citizens for Local Control v. City of Bakersfield 
(2004) 124 Cal.App.4th 1184, 1214.)  Cumulative impact analysis “assesses cumulative 
damage as a whole greater than the sum of its parts.”  (Irritated Residents, 107 
Cal.App.4th at p. 1403, emphasis added.)   
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Conclusion 
 
The Final EIR fails to adequately analyze land use impacts, including General 

Plan consistency; visual impacts; alternatives; erosion/safety impacts; and growth 
inducing impacts.  A Revised Draft EIR must be prepared to correct the errors described 
above and examine other alternatives.  Finally, this Project may not legally proceed in the 
present location unless the County amends its General Plan to eliminate the protections 
for the open space corridor and scenic vista attached to the Wildwood Canyon State Park, 
including Pisgah Peak. 

 
 Thank you for your consideration of these important issues. 
 

Sincerely, 
 

 
 

 
Josh Chatten-Brown 
Attorney for Citizens for the 
Preservation of Rural Living 

 
 
 
cc: 
 
Jean Rene Basle 
County Counsel  
E-mail: jbasle@cc.sbcounty.gov 
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