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APN: 0644-221-02, 0644-231-03, 0644-221-06, 
0644-221-07 and 0644-201-15 

 

APPLICANT: Braavos, LLC 
COMMUNITY: 1st District / Chubbuck 
LOCATION: The Mine site is located 32 miles southeast 

of the town of Amboy and 21 miles south of 
Route 66 on Cadiz Road.   

PROJECT NO: PDCI-2020-0002 
CO STAFF: Steven Valdez 
APP REP('S): Adam K. Guernsey, Harrison Temblador 

Hungerford & Johnson 
PROPOSAL: 
 
 
 
 
 
 
 
 

 

Determination of Vested Mining Rights Based 
on Past and Anticipated Future Land Use on 
1,280 Acres reffered to as the Chubbuck 
Mine.  

3 Hearing Notices Sent On:  September 24, 2020 Report Prepared By:  Steven Valdez 
SITE INFORMATION 
Project Size: 1,280 Acres 
Terrain: Disturbed and undisturbed lands of low to moderate relief. 
Vegetation: Grasses and scrub found within natural low desert plant communities.  

TABLE 1 - SURROUNDING LAND DESCRIPTION: 
AREA EXISTING LAND USE LAND USE ZONING DISTRICT 

Site Chubbuck Mine Resource Conservation (RC) 

North Vacant Resource Conservation (RC) 

South Vacant Resource Conservation (RC) 

East Vacant Resource Conservation (RC) 

West Vacant Resource Conservation (RC) 
 

 Agency Comment 
City Sphere of Influence None No Comments  
Water Service  None  EHS Approved 

 

STAFF RECOMMENDATION:  That the Planning Commission FIND the recognition of Vested Mining Rights is not a project 
subject to CEQA; APPROVE the recognition and confirmation of Vested Mining Rights and require the submission of a 
reclamation plan and financial assurances prior to the continuation of any mining activity on the Braavos, LLC’s properties; 
ADOPT findings in support of the recognition and confirmation of Vested Mining Rights; and DIRECT staff to file a notice of 
exemption. 
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FIGURE 1 – REGIONAL LOCATION MAP 

Chubbuck Mine 
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FIGURE 2 – SITE LOCATION MAP 

Chubbuck Mine 
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EXISTING SITE PHOTOS 

Chubbuck Mine 
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INTRODUCTION AND OVERVIEW: 
 
The County of San Bernardino (“County”) serves as the Lead Agency in land use 
jurisdiction and is responsible for implementing the requirements of the San Bernardino 
County Development Code (“Development Code”) and the Surface Mining and 
Reclamation Act of 1975 (“SMARA”, Public Resources Code Section 2710 et seq. and 
California Code of Regulations Section 3500 et. seq.).  On July 21, 2020, Land Use 
Services received a request from Braavos, LLC. (“Owner”) to make a determination of 
Vested Mining Rights for 1,280 Acres of land located 32 miles southeast of the town of 
Amboy and 21 miles south of Route 66 on Cadiz Road (Exhibit A).   
 
On August 9, 2020, Staff responded to the request with the understanding that the County 
typically considers recognition of Vested Mining Rights when reviewing applications for a 
Mining/Reclamation Plan.  Staff then suggested that if a Mining/Reclamation Plan is not 
being prepared, the applicant should submit a General Plan and Development Code 
Interpretation application to accomplish the goal of recognizing Vested Mining Rights with 
a noticed public hearing before Planning Commission, as if it were an appeal of the 
Planning Director’s decision. This application is consistent with that procedural 
suggestion.   
 
Staff has reviewed and analyzed the request and all available pertinent evidence and 
believes that the applicant has made a sufficient showing for a Vested Mining Right to be 
legally recognized.  This conclusion is guided by SMARA, various Court decisions as 
discussed below and provided within the proposed findings (Exhibit B). 
 
VESTED MINING RIGHTS DEFINED: 
 
Formerly, Title 14 of the California Code of Regulations (CCR), Section 39511, defined a 
vested right as follows:  
 

A vested right is the right to conduct a legal nonconforming use of real 
property if that right existed lawfully before a zoning or other land use 
restriction became effective and the use is not in conformity with that 
restriction when it continues thereafter. A vested mining right, in the surface 
mining context, may include but shall not be limited to: the area of mine 
operations, the depth of mine operations, the nature of mining activity, the 
nature of material extracted, and the quantity of material available for 
extraction.   

                                                             
 

1 This section was repealed on December 12, 2017, as the State Mining and Geology Board’s authority to 
make vested rights determinations was rescinded by the Legislature, Public Resources Code § 2774.4.  
Nevertheless, this regulation retains utility as a means to evaluate vested rights in the mining context. 
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A person shall be deemed to have a vested right or rights to conduct surface 
mining operations if, prior to January 1, 1976, the person has, in good faith 
and in reliance upon a permit or other authorization, if the permit or other 
authorization was required, diligently commenced surface mining 
operations and incurred substantial liabilities for work and materials 
necessary for the surface mining operations.  Expenses incurred in 
obtaining the enactment of an ordinance in relation to a particular operation 
or the issuance of a permit shall not be deemed liabilities for work or 
materials.  Expansion of surface mining operations after January 1, 1976 
may be recognized as a vested nonconforming use under the doctrine of 
“diminishing assets‟ as set forth in Hansen Brothers Enterprises, Inc. v. 
Board of Supervisors (1996) 12 Cal.4th 533. 

 
As a general rule, the law of nonconforming uses when handling “grandfathered” or “pre-
existing uses” identifies three elements that must be in place for a property to have a 
vested right in a nonconforming use: 
 

1) The use must be in existence prior to the enactment of the 
restricting ordinance; 

2) The use must have been lawful when begun; and 
3) The use must be of substantial nature so as to warrant 

constitutional protection of a property right. 
 
The retroactive application of a zoning law ordinance that extinguishes a pre-existing 
nonconforming use, without due process, violates well-established constitutional 
principles.  Therefore, the following presents information for the Planning Commission to 
consider for a quasi-judicial decision.  
 
REGULATORY AND STATUTORY AUTHORITY AND CONSIDERATIONS:  
 
The Development Code and SMARA requires that all individuals and operators 
contemplating surface mining must acquire (1) a permit from the County, and obtain (2) 
an approved plan and (3) financial assurances for reclamation prior to commencement.  
SMARA further requires that all existing or “vested” surface mining operations have an 
approved reclamation plan and financial assurances to insure implementation of the plan.  
Otherwise, after March 31, 1988, continuance of mining without an approved reclamation 
plan and financial assurances is impermissible, even for public agencies and vested 
mining operations.  
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Development Code Section 88.03.050 relating to Vested Rights states: 
 

a) Pre-SMARA and post-SMARA right to conduct surface mining 
operations. A Conditional Use Permit shall not be required for any person 
who has obtained a vested right to conduct surface mining operations 
before January 1, 1976, as long as the vested right continues and as long 
as no substantial changes have been made in the operation except in 
compliance with SMARA, State regulations, and this Chapter. Where a 
person with vested rights has continued surface mining in the same area 
subsequent to January 1, 1976, the person shall obtain County approval of 
a Reclamation Plan covering the mined lands disturbed by the subsequent 
surface mining. In those cases where an overlap exists (in the horizontal 
and/or vertical sense) between pre-SMARA and post-SMARA mining, the 
Reclamation Plan shall require reclamation proportional to that disturbance 
caused by the mining after January 1, 1976 (i.e., the effective date of 
SMARA).  
 

b) Other requirements applicable to vested mining operations. All other 
requirements of State law and this Chapter shall apply to vested mining 
operations. 

 
CASE LAW INTERPRETING VESTED RIGHTS UNDER SMARA: 
 
A number of Court decisions provide guidance for making findings for Vested Mining 
Rights.   
 
Hansen Brothers.  The definitive decision on Vested Mining Rights in California is the 
California Supreme Court case Hansen Brothers Enterprises, Inc. v. Board of Supervisors 
of Nevada County (1996) 12 Cal. 4th 540 (“Hanson Brothers”).  Hansen Brothers 
recognized that expansion of existing surface mining operations after January 1, 1976, 
may be recognized as a vested non-conforming use under the doctrine of “diminishing 
assets”.  The doctrine of diminishing assets recognizes that some nonconforming uses, 
especially mining, must be expanded in order for the nonconforming use to continue.  The 
Court observed that the very nature of the excavating business contemplates the use of 
land as a whole, not a use limited to a portion of the land already excavated. 
Hansen articulates four key principles relevant to this application. 
 
First, under the “diminishing asset” doctrine, a vested mining operation may expand into 
portions of a tract of land that was not yet disturbed on the vesting date if the record 
shows an objective manifestation of the operator’s intent to devote the entire area to the 
operation.   
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Second, a vested mining right includes the right “to engage in uses normally incidental 
and auxiliary to the nonconforming use.”   
 
Third, increases in production to serve market demand are part of the vested right, and 
do not represent a change or expansion of use. 
 
Fourth, Vested Mining Rights can be abandoned only upon the occurrence of two factors.  
First, the owner/operator must intend to abandon the right.  Second, there must be an 
overt act, or failure to act, that implies the owner/operator no longer claims a vested 
mining right.  The party claiming abandonment of a vested right has the burden of 
showing, by clear and convincing evidence, that a landowner knowingly and intentionally 
waived its vested rights. 
 
Calvert.  The decision in the California Court of Appeals case Calvert v. County of Yuba 
(3rd Dist. 2006) 145 Cal. App. 4th 613 (“Calvert”) recognized that the determination of a 
surface mining vested right requires a public hearing with reasonable notice and 
opportunity to be heard. 
 
Hardesty.  Hardesty v. State Mining and Geology Board (3rd Dist. 2017) 219 Cal. Rptr. 
3d 28, previously published at 11 Cal. App. 5th 20172 (“Hardesty”).  Hardesty is the only 
California case that has found an abandonment of Vested Mining Rights.   The court held 
that a landowner abandoned his vested mining right by certifying to the government in an 
official document “that all mining had ceased, with no intent to resume, which was 
uniquely persuasive evidence of abandonment.” (Hardesty at p. 814.) This explicit 
certification documented and signed by the landowner evidenced an intent to abandon 
and discontinue mining operations.  No such statement or certification exists in this case. 
 
COUNTY’S LAND USE REGULATION OF MINING: 
 
The County Code, portions of which regulated land uses within the County, was first 
enacted in 1951.  For some land uses, the County Code identified certain zoning areas 
where such uses were permitted as a matter of right and did not require issuance of a 
use permit.  In 1981, the County adopted a new Title 8 to the County’s Code, commonly 
called the Development Code.  In 1989, the Development Code was updated to include, 
among other things, the requirement for a Mining Conditional Use Permit (CUP).  Surface 
mining operations that legally existed at the time of enactment of Mining CUP 
requirements were allowed to continue and operate to the full extent and intended use of 

                                                             
 

2 Review of this case by the California Supreme Court was denied on August 9, 2017, and the case 
ordered not to be officially published, meaning citation in court is prohibited, Cal. Rules of Court, Rules 
8.1105 and 8.1110, 8.1115, 8.1120 and 8.1125.  Nevertheless, the Planning Commission is not bound by 
this restriction and, in any event, this court’s analysis and rationale for this decision is instructive. 

9 of 315



Staff Report – October 8, 2020 
Determination of Vested Mining Rights 
Project No. PDCI-2020-00002 
Page 10 of 18 
 
 

 

the land (including the use of incidental or accessory facilities) at the time of the zoning 
change with an approved reclamation plan and related financial assurances.   
 
Pursuant to SMARA, PRC Section 2774(a), every lead agency was required to adopt 
ordinances in accordance with the state policy, which established procedures for the 
review and approval of reclamation plans and financial assurances and the issuance of a 
permit to conduct surface mining operations. A mining ordinance required the 
establishment of procedures, one of which required at least one public hearing.  The local 
ordinance is periodically reviewed by the lead agency and revised, as necessary, to 
ensure that the ordinance continues to be in accordance with state policy.   
 
The County adopted its original SMARA ordinance (Ord. No. 2062) on March 29, 1976, 
to enact SMARA regulations as part of Title 6 of the County Code.  On May 18, 1981, 
Ordinance No. 2540 was adopted to shift SMARA from Title 6 to Title 8 of the County 
Code.  The County’s SMARA ordinance was subsequently certified by the State Mining 
and Geology Board (“SMGB”) on November 19, 1981.  The Board of Supervisors later 
revised the County’s SMARA ordinance (No. 3759) on April 12, 1999, which is currently 
listed on the State’s directory of certified mining ordinances.   
 
The Development Code and SMARA outline requirements for conducting surface mining 
operations and provide a comprehensive policy for regulation of surface mining 
operations to assure that adverse environmental impacts are prevented or minimized and 
mined lands are reclaimed to a usable condition.  These requirements include the need 
to obtain a Mining Conditional Use Permit (CUP), and approval of a Reclamation Plan 
and financial assurances. An exception to obtaining a CUP may exist if a mining operation 
was legally established and in existence prior to permitting restrictions; thus a "vested 
mining right" if formally recognized by the County in a public hearing.   
 
THE APPLICANT’S PROPERTY HISTORY, OWNERSHIP AND DEVELOPMENT: 
 
The parcels of land that are the subject of this application are located within the Resource 
Conservation (RC) Land Use Zoning District.  Mineral resource development (mining) is 
an allowed land use in RC with an approved Mining CUP.   
 
These additional facts are excerpted from the application, Exhibit “A”:   
 
Prior to 1920:  
 
Marcus Pluth and Tom Schofield located 1,600 acres of mining claims along the Parker 
branch of the Santa Fe Railroad, then-known as the Desert Butte Mine. The claims 
included the area encompassing what is now known as the Chubbuck Mine and the 
parcels subject to this Application. (Joe de Kehoe, The Silence and the Sun (2nd ed. 
2012), at pp. 130 [Exhibit 1]; see also Vredenburg, The Mojave Desert Mining Community 
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of Chubbuck (1981) [Exhibit 2]; Thomas Schofield, Finder of Fabled Dutch Oven Mine, 
Dies, San Bernardino Sun, September 4, 1954, p. 12 [Exhibit 3].)  
 
1922:  
 
C.I. Chubbuck purchased the mining claims from Marcus Pluth and Tom Schofield. (de 
Kehoe, supra, at pp. 131 (Exhibit 1); Vredenburg, supra (Exhibit 2).) The mine became 
known as the Chubbuck Mine.  At this time, C.I. Chubbuck owned limestone processing 
plants in San Francisco and Los Angeles, which was used in the manufacture of cement 
and other limestone products. (de Kehoe, supra, at pp.130) (Exhibit 1).)    
 
1922-1925: 
 
C.I. Chubbuck hired workers and built infrastructure. The mining operation consisted of 
three main components: an extraction area, a processing area, and mineral resources 
held in reserve.  The extraction area, where mineral extraction took place, included the 
limestone outcrops and immediate surrounding area. Initially, mining was conducted 
underground through a network of tunnels blasted and bored into the base of the 
limestone outcrops. The Mine ultimately evolved into an open surface mining operation. 
In addition to mining the base of the limestone outcrops, the cliff sides also were blasted 
with explosives. Raw limestone was initially processed by a primary rock crusher, which 
broke limestone into smaller, more manageable sizes that were then sent one-mile 
northeast to the processing area.   
  
The processing area was adjacent to the rail line and adjacent to the town of Chubbuck.  
C.I. Chubbuck installed a dirt road and a narrow-gauge track to connect the extraction 
and processing areas. The processing area initially included a secondary crusher, ball 
mill and two vertical draw kilns. (de Kehoe, supra, pp.131-133). 
 
When crushed limestone arrived at the processing area, it was fed through the secondary 
crusher and ball mill to break the limestone into gravel-sized pieces. Material was then 
placed into the kilns and cooked for 12 hours. Once cooked, burnt lime was stored in 25-
gallon cans or bagged for shipment to market. Processed limestone from the lime plant 
was shipped to market by both train and truck. (de Kehoe, supra, at pp.131-135 [Exhibit  
1].)   
  
The Mine included, as is typical of major mining operations, areas held in reserve for 
future mineral extraction or ancillary activities. In addition, the community of “Chubbuck” 
soon developed near the Mine. It consisted of approximately 200 people and 26 families, 
including a school, post office, and store. (de Kehoe, supra, at pp. 143 [Exhibit 1].) The 
normal work schedule at Chubbuck was 12 hours per day, six or seven days per week. 
(de Kehoe, supra, at pp. 135 [Exhibit 1].)  
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May 16, 1924:  
  
The United States government patented the “Lime Quarry 1” and “Lime Quarry 2” placer  
mining claims, consisting of 320 acres, to C.I. Chubbuck, today current APNs 0644-221-
02, -06, and -07, as shown on Figure 5, below. (Mineral Patent, Patent Number 945433  
(1924) (Section G, Appendix, at A-11). Chubbuck Lime Company filed articles of 
incorporation with the Colorado Secretary of State. The stated purpose for the 
incorporation of the Chubbuck Lime Company was for “mining, quarrying and preparing 
for moving, limestone and other stone, and such minerals as may be incidentally 
developed and to manufacture the same into the manufactured form…” 
 
September, 1929 
 
C.I. Chubbuck partnered with National Portland Cement Co. of El Paso to develop a 
cement plant adjacent to the processing area. The cement plant had a design capacity of 
750 barrels of cement per day and could employ up to 200 men. Cement plant workers 
were housed barracks-style in three bunkhouses built a short distance from the plant. (de 
Kehoe, supra, at pp. 136-37..) 
 
1929-1932 
 
The cement plant, supplied with crushed limestone from the Mine, operated for 
approximately 18 months until 1932. Shortly after the closure of the cement plant, C.I. 
Chubbuck relocated the limestone processing plant to the former cement plant site. (de 
Kehoe, supra, at p. 138 [Exhibit 1].) 
 
1937-1938 
 
The Chubbuck Lime Company manufactured, among other products, white-reflecting lime 
coating for the Colorado River Aqueduct and residential roofing that approximately 90 
percent of the houses built in Palm Springs used. (de Kehoe, supra, at p.136 [Exhibit 1]; 
Vredenburg [Exhibit 2].) 
 
May 29, 1943 
 
The Chubbuck Lime Co., Inc. acquired an additional 640 acres in fee from the Southern 
Pacific Land Company, current APN 0644-231-03. (Section H, Appendix, at A-16.) 
 
March 1947 
 
The State of California patented 480 acres within Section 16, Township 3 North, Range 
16 East to C.I. Chubbuck, This land acquisition completed the assemblage of the tracts 
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comprising the Mine that are subject to the Application. (California Journal of Mines and 
Geology, Vol. 43 (January 1, 1947) p. 283. [Exhibit 10].) 
 
1949-1952 
 
The Chubbuck Lime Company opened a new extraction area approximately one-half mile 
from Chubbuck, providing crushed limestone. In this year, the Mine also reportedly 
suspended sales due to increasing transportation costs and the development of 
competing products. C.I. Chubbuck sold the Mine to the White Mountain Lime Company. 
The White Mountain Lime Company operated the Mine from 1949 to 1952, and planned 
to continue sales into the foreseeable future. Total production of limestone by this time 
was approximately 500,000 tons. (California Division of Mines, California Journal of Mines 
and Geology Vol 49, Nos. 1 and 2 (1953) at p.173 [Exhibit 12].)  
 
August 8, 1951 
 
On August 8, 1951, San Bernardino County adopted Ordinance 678 which enacted new 
land use regulations. (San Bernardino County Ordinance 678 (1951). 
 
1952-1953 
 
Harms Brothers Construction Company (“Harms Bros.”) acquired the Chubbuck Mine. 
Harms Bros. planned to open new deposits at Cadiz and to expand its production of 
industrial lime to other lime products based on increasing demand for white limestone 
and dolomite. 
 
1954 
 
Harms Brothers stopped materials sales. Shumway, Gary L. et al, Desert Fever: An 
Overview of Mining in the California Desert Conservation Area, Prepared for Desert 
Planning Staff, Bureau of Land Management (February 1980) at pg. 84 [Exhibit 15]; 
Vredenburg, supra [Exhibit 2].) 
 
1958 
 
An article in the San Bernardino Sun-Telegram described reports of a major new cement 
plant at the Mine, comparable to Henry Kaiser’s Cushenbury plant (now owned by 
Mitsubishi Cement Corporation). The article notes: “[m]ajor limestone deposits in the 
Chubbuck area are said to be tied up by the cement people and tales of the projected 
development have even reached nationwide press wires under the name of ‘Cadiz 
Cement.’” (L. Burr Belden, Former Through Highway Lapses, Nearly Forgotten, San 
Bernardino Sun, April 27, 1958, at 55.) 
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1985 
 
The Del Gagnon Company purchased 320 acres of Mine through grant deed, APN 0644-
201-15. The Del Gagnon Company, founded by Robert Del Gagnon, acquired, held, and 
sold properties, with significant focus in the Southern California desert.  Due to Robert 
Del Gagnon’s personal interests, a portion of the company’s portfolio was focused on 
mining and mineral resource properties including gold, salt, and aggregates mines, and 
hydrocarbon resources.  (Section H, Appendix, at A-26; Declaration of Robert Del 
Gagnon, ¶ 15 [Exhibit 18].) 
 
1988 
 
In two separate transactions, the Del Gagnon Company purchased an additional 320 
acres comprised of APNs 0644-221-02, 06 and 07, and 640 acres comprised of APN 
0644-231-03.  After acquisition, the Del Gagnon Company operated the Mine as any 
owner of a significant mineral deposit operates a property of this nature.  The Del Gagnon 
Company paid taxes and held the limestone reserve in inventory while the company 
monitored limestone markets, conferred with experts in the limestone market, conducted 
mineral reserve testing, and conferred with transportation companies regarding 
resumption of sales and bringing the reserves to market.  (Section H, Appendix, at A-10; 
Declaration of Robert Del Gagnon, ¶ 15 [Exhibit 16]). 
 
2014 
 
The Del Gagnon Company transferred their interest in the Mine parcels to the Applicant, 
Braavos LLC. (Appendix A at A-10; A-20; A-27.)  The members of Braavos LLC are the 
owners of the Del Gagnon Company.   (Appendix A at A-10; A-20; A-27.)  The applicant 
purchased available parcels between Chubbuck Mine properties and the railroad along 
the historical access route.  (Declaration of Robert Del Gagnon [Exhibit 18].) 
 
This is only a brief history of the mine. A complete history is provided in the application 
(Exhibit A). 
 
ANALYSIS: 
 
As detailed above, and more fully described in the application, the Chubbuck Mine has a 
long and well-documented history that supports the conclusion that surface mining 
operations began before the County first required a use permit for mining.  Further, there 
is no evidence in the record supporting a conclusion that any vested mining right has 
been abandoned. 
 
Mining operations began in the early 1920s and continued without interruption through 
1954.  The record demonstrates that mining operations expanded over time through both 
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development and progressive land acquisitions.  By 1947, the Chubbuck Mine comprised 
of an approximately 1,600-acre integrated surface mining operation, 1,280 acres of which 
are the subject of the current application.  As of August 8, 1951, the Chubbuck Mine was 
a major surface mining and mineral processing operation that had legally commenced 
operations many years prior.  The evidence demonstrates that the Chubbuck Mine and 
activities thereof continued to progressively expand across the property.  These facts 
support a finding of Vested Mining Rights across the 1,280 acres that are subject of the 
application.   
 
There is also no evidence that the vested mining right has been abandoned.  As stated 
by the Court in Hansen “ ‘[A]bandonment of a nonconforming use ordinarily depends upon 
a concurrence of two factors: (1) an intention to abandon; and (2) an overt act, or failure 
to act, which carries the implication the owner does not claim or retain any interest in the 
right to the nonconforming use [citation].  Mere cessation of use does not of itself amount 
to abandonment although the duration of nonuse may be a factor in determining whether 
the nonconforming use has been abandoned [citation]’ ” (Hansen Brothers, supra, 12 
Cal.4th at 569.).   
 
As stated by the Hansen court, “mere cessation of use does not of itself amount to 
abandonment.”  Indeed, historical cases, as well as common mining practice, confirm that 
holding a mineral reserve as inventory does not result in abandonment: 
 

There are many cases where from non-use[] of a right the inference of 
abandonment may fairly be made; but that does not apply to such a case 
as this.  It is not so generally true that the owner of mines does work every 
mine, which he has a right to work; and therefore the relinquishment of the 
right can not be presumed from the non-exercise of it.  It is well known that 
mines remain unwrought for generations; that they are frequently 
purchases or reserved, not only without any view to immediate 
working, but for the express purpose of keeping them unwrought until 
other mines shall be exhausted, which may not be for a long period of 
time.  It is impossible therefore to infer that this right is extinguished, though 
there is no evidence of the exercise of it….” 

 
(Seaman v. Vawdrey, 16 Vesey, Jr. 390. High Court of Chancery, 1810 [emphasis 
added].3) 
 

                                                             
 

3 As explained above, the Seaman cases in non-binding precedent in a California court but the analysis 
and rationale for this decision may be considered instructive for purposes of a quasi-judicial 
determination.  
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The Hardesty case is the only California case to have found an abandonment of a vested 
mining right.  Critical in the Hardesty court’s finding was that the operator Hardesty’s 
signed and certified on an official government document that the mine was closed and 
the operator had no intent to resume operations.  Here, there is no evidence in the record 
that supports a conclusion Vested Mining Rights have been abandoned.  Rather, the 
evidence shows efforts to mine the reserves through holding the Chubbuck Mine’s 
reserves as inventory and preparing for the continuation of mineral sales.     
 
The decision by Planning Commission shall be based on evidence in the record to support 
findings that the physical use of the land exhibited some level of activity relating to mining, 
such as material was being extracted, maintaining access, stockpiles and equipment or 
any other related use of the land that is objectively manifest and recognized as a 
nonconforming use.  The facts show the Chubbuck Mine was in operation when the 
County enacted Ordinance 678, which took effect on August 8, 1951. According to 
Ordinance 678, the Mine was originally zoned M-1 (Limited Manufacturing). The M-1 
zoning district did not allow mining but allowed existing activities to continue as 
nonconforming uses.  (Ordinance No. 678, §§ 12, 15.5 [Exhibit 13].)  Therefore, August 
8, 1951 represents the “vesting date” against which Vested Mining Rights must be tested. 
   
To elaborate on the vesting determination, the evidence establishes that C.I. Chubbuck 
constructed a primary and secondary rock crusher, connecting roads to a rail terminal, a 
single-gauge railroad to transport crushed limestone from the quarry to the terminal, a 
lime plant, two vertical kilns, and underground bunkers for oil storage. The Mine shipped 
crushed limestone and finished lime products by rail to Los Angeles and San Francisco 
to supply plants that produced cement additives. Due to the Mine’s distance from 
population centers, a town quickly developed for employees and their families. Known as 
the town of Chubbuck, it eventually grew to 30-40 buildings which housed approximately 
24 workers and their families. It included a school and its own post office.    
  
The record also shows that mining operations expanded over time. In 1925, C.I. 
Chubbuck acquired partners and used the capital influx to expand operations and build 
an onsite cement plant and a rotary kiln. By 1930, the cement plant was fully-operational 
and manufactured Portland cement from limestone quarried from the Mine. In the 
meantime, C.I. Chubbuck continually upgraded his lime plant, crushers, and other 
machinery to keep pace with market demand. The Mine’s products were widely used in 
the region. As examples, Chubbuck limestone was used in the construction of the 
Colorado River Aqueduct in 1937-1938, and at one time, 90 percent of the homes in Palm 
Springs had Chubbuck products in their roof coatings.  
 
C.I. Chubbuck matched the Mine’s operational expansion with a series of progressive 
land acquisitions. In 1924, Mr. Chubbuck obtained patents from the United States 
government for 320 acres which included the extraction area. In 1943, he acquired 640 
additional acres to the southwest in fee from the Southern Pacific Land Company. And in 
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1947, he secured a patent from the State of California for the remaining 320 acres of the 
overall 1,280 acres that are subject to this Application. Thus, by 1947, the vested Mine 
had fully assembled into a large contiguous tract, with contemporaneous estimates of 
approximately 100 million tons of limestone reserves.   
  
In summary, as of August 8, 1951, the vesting date, the Mine’s owners had acquired the 
entire 1,280 acres subject to this application, the Mine was a major surface mining and 
mineral processing operation that had legally commenced operating many years prior, 
and its owners were focused on future growth and expansion. Upon preparation of this 
staff report, no evidence to-date has been identified which would substantiate an intent 
to abandon the mine properties and its mineral resources.  Therefore, the facts presented 
herein support a finding of Vested Mining Rights across the 1,280 acres covered by this 
application.     
 
PUBLIC COMMENTS: 
 
No public comments have been received. 
 
DETERMINATION OF VESTED RIGHTS FOR MINING FOR THE BRAAVOS, LLC’S 
PROPERTIES: 
 
1. Preponderance of the Evidence:  Braavos LLC, has the burden of proof in 

demonstrating a claim for Vested Mining Rights.  The Planning Commission shall 
determine whether Braavos LLC, by a preponderance of the evidence, has 
demonstrated through oral testimony, exhibits and public comments, enough 
evidence to support the claim for Vested Mining Rights.  The amount of evidence 
required is a case-by-case basis.   
 

2. Objective manifestation:  A prior CCR Section 39634 provided the following guidance 
to the SMGB when adjudicating comparable claims:  

 
“Relevant evidence in a proceeding for determination of a claim of vested rights shall be 
written or oral evidentiary statements or material demonstrating or delimiting the 
existence, nature and scope of the claimed vested right[s].  Such evidence shall include, 
but is not limited to, evidence of any permit or authorization to conduct mining operation 
on the property in question prior to January 1, 1976, evidence of mining activity 
commenced or pursued pursuant to such permit or authorization, and evidence of any 
zoning or land use restrictions applicable to the property in question prior to January 1, 

                                                             
 

4 Previously, the SMGB could, under certain circumstances, make a vested rights determination.  This 
authority was abrogated by the Legislature and the resulting regulations, specifically, 14 CCR §3950, “the 
[SMGB] shall not conduct vested rights determinations.” 
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1976.”  “Such evidence shall be measured by objective manifestations, and not subjective 
intent at the time of passage of SMARA, or laws, affecting Claimant’s right to continue 
surface mining operations without a permit.  In other words, there must be identifiable 
evidence or conditions that have a physical basis.” 
 
 
RECOMMENDATION That the Planning Commission: 
 

1. FIND that the recognition of Vested Mining Rights is not a project subject to the 
California Environmental Quality Act (CEQA) and, even if considered a project, 
exempt from CEQA pursuant to 14 California Code of Regulations sections 
15061(b)(3). 15261(b) and 15301; 
 

2. APPROVE the recognition and confirmation of Vested Mining Rights and require 
the submission of a reclamation plan and financial assurances prior to the 
continuation of any mining activity on the Braavos, LLC’s properties; 

 
3. ADOPT findings in support of the recognition and confirmation of Vested Mining 

Rights (Exhibit B); and 
 

4. DIRECT staff to file a Notice of Exemption.  
 
 
ATTACHMENTS: 
 
Exhibit A:  Braavos, LLC’s Request for Vested Rights Determination for 1,280 Acres  
Exhibit B: Findings 
Exhibit C:  Court Decisions 

• Hansen Brothers 
• Calvert 
• Hardesty 

Exhibit D:  California Vested Rights Law, Mark D. Harrison, Esq., February 5, 1998 
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A. Introduction   

 

Braavos LLC (“Braavos”) owns a 1,280-acre property known as the Chubbuck Mine 
(“Mine” or “Chubbuck Mine”). The Chubbuck Mine is a high-quality limestone mine that began 
commercial operations in 1922. 

Under California law, a “vested mining right” is a property right. A vested mining right 
comes into being when a mining operation began before local zoning ordinances first required a 
use permit for the activity. Because mining is a land use that must move across a property, the 
California Supreme Court has held that the entirety of the mining property is encompassed in 
such a right, not merely the area excavated at the time the County first imposed a use permit 
requirement. Similarly, because mining activity and the sale of mined products can fluctuate and 
are intensely market dependent, the Supreme Court has also held that the vested right 
encompasses changes in production volumes and all operational elements necessary to produce 
materials for market. Holding a vested mining right means that the owner is grandfathered against 
the need to obtain a use permit. All environmental laws applicable to any other mining operation—
whether for reclamation or the protection of water, air, species, and vegetation—apply to a vested 
mine, even though the requirement to obtain a use permit does not. 

State law requires the Planning Commission to hold a public hearing to confirm vested 
mining rights. This is a unique task because the Planning Commission is not being asked to make 
a discretionary land use decision. Rather, the Planning Commission’s job is to review the facts 
presented. If the facts presented support the existence of the vested right, then the Planning 
Commission must confirm the right. The Planning Commission’s role is thus like that of a panel 
of judges. The Planning Commission determine the facts, and the facts then confirm and establish 
the existence of the vested mining right itself. 

The facts relating to the history and operation of the Chubbuck Mine are extensive and 
undisputed. These facts establish that the Chubbuck Mine is vested. Although all relevant facts 
are detailed in Section C, infra, the facts are summarized as follows: 

1. The Chubbuck Mine commenced operations in the early 1920’s. 
 

2. The Chubbuck Mine is a large and unique deposit of high-quality limestone.  The Mine’s 
products were widely used in the region. As examples, Chubbuck limestone helped 
construct the Colorado River Aqueduct in 1937-1938, and at one time, 90 percent of the 
homes in Palm Springs had Chubbuck products in their roof coatings. 
 

3. Prior to the date the County of San Bernardino first required a use permit in 1951, the 
Chubbuck Mine had established itself as an important and large-scale commercial mining 
and lime products operation. The Mine utilized rail spurs, processing equipment, product 
manufacturing facilities, and processing plants. A town with a school, store, and a post 
office, also called “Chubbuck,” quickly grew and housed the Mine’s workers and their 
families. 
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4. Due to changes in the market for the Mine’s products, the owners of the property have not 
been able to achieve active, high volume sales for many decades. The owners of the 
Chubbuck Mine have, however, continued to hold the property in inventory as they 
continue to conduct operations to restore historical sales volumes. These operations 
include market analysis, mineral testing as to both quality and quantity, and strategic 
planning for the changing market. 
 

5. Not surprisingly for a deposit with this history, quality, and quantity, at no time has any 
owner of the Chubbuck Mine ever indicated the intent to relinquish the established mining 
rights or taken any action that would in any way suggest that such important rights were 
being given up. 

These facts demonstrate the existence of the vested right we are asking the Planning 
Commission to confirm. 

The following submittal provides full factual and legal support for the Planning 
Commission’s confirmation of such rights. 

 

*** 
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B. Property and Applicant Information 

  
 

 

1.0  Property Location  
 
 The Mine comprises approximately 1,280 acres in unincorporated San Bernardino County 
(“County”). The Mine is located 32 miles southeast of the town of Amboy and 21 miles south of 
Route 66 on Cadiz Road.  Figures 1 and 2 below show the Mine’s regional location and proximity 
to nearby roads and towns. 
 

Figure 1: Regional Map 
 

 
 
/ / / 
 
/ / / 
 
/ / / 
 
/ / / 
 
/ / / 
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Figure 2: Vicinity Map 

 
 

The property description for the Mine is as follows: 
 
• Assessor’s Parcel Numbers (“APNs”) 0644-221-02, 0644-231-03, 0644-221-06, 0644-

221-07 and 0644-201-15 
 

• Sections 15, 16, 21, and 22 of Township 3 North, Range 16 East; specifically, San 
Bernardino County Assessor's Map Book 0644, Page 20 (as the eastern half of 
Section 16) Page 22 (as portions of Section 15 and 22) and on Page 23 (as all of 
Section 21). 

 
• Latitude 34.34368548, longitude -115.288364.  
 

/ / / 
 
/ / / 
 
/ / / 
 
/ / / 
 
/ / / 
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The Applicant’s existing holdings are shown on Figure 3, below: 
 

Figure 3: Braavos Holdings 
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2.0  Applicant Information  
 

Applicant:   Braavos, LLC 
   73-612 Highway 111 
   Palm Desert, CA 92260 

Tel: (760) 346-1101 
Contact: Adam Gagnon 
adam@delgagnonco.com 
 

 
 Applicant’s Agent: Harrison, Temblador, Hungerford and Johnson LLP 
    2801 T Street 
    Sacramento CA, 95816 
    Tel: (916) 228-4224 
    Contact: Mark D. Harrison, Esq. 
    mharrison@hthjlaw.com 
 

 

 

***  
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C. Factual Background 

 
 

The following is a chronological list of the facts relevant to the vested rights determination. 
An analysis of the facts against the applicable legal standards follows further below. Documents 
pertaining to property ownership, such as title reports and patents, are included in and Appendix 
in Section H, infra.. Historical documents, such as newspaper articles, books, and reports are 
included in Section G, infra, as Exhibits. 
 

Prior to 
1920: 

Marcus Pluth and Tom Schofield located 1,600 acres of mining claims along the Parker 
branch of the Santa Fe Railroad, then-known as the Desert Butte mine. The claims 
included the area encompassing what is now known as the Chubbuck Mine and the 
parcels subject to this Application. (Joe de Kehoe, The Silence and the Sun (2nd ed. 
2012), at pp. 130 [Exhibit 1]; see also Vredenburg, The Mojave Desert Mining 
Community of Chubbuck (1981) [Exhibit 2]; Thomas Schofield, Finder of Fabled Dutch 
Oven Mine, Dies, San Bernardino Sun, September 4, 1954, p. 12 [Exhibit 3].) 

1922: C.I. Chubbuck purchased the mining claims from Marcus Pluth and Tom Schofield. (de 
Kehoe, supra, at pp. 131 (Exhibit 1); Vredenburg, supra (Exhibit 2).) The mine became 
known as the Chubbuck Mine.  
 
At this time, C.I. Chubbuck owned limestone processing plants in San Francisco and Los 
Angeles, which was used in the manufacture of cement and other limestone products. 
(de Kehoe, supra, at pp.130) (Exhibit 1).)   

1922-
1925: 

C.I. Chubbuck hires workers and builds infrastructure. The mining operation consisted of 
three main components: an extraction area, a processing area, and mineral resources 
held in reserve.  
 
The extraction area, where mineral extraction took place, included the limestone outcrops 
and immediate surrounding area. Initially, mining was conducted underground through a 
network of tunnels blasted and bored into the base of the limestone outcrops. The Mine 
ultimately evolved into an open surface mining operation. (de Kehoe, supra, at p. 132 
[Exhibit 1].)  
 
In addition to mining the base of the limestone outcrops, the cliff sides also were blasted 
with explosives. Raw limestone was initially processed by a primary rock crusher which 
broke limestone into smaller, more manageable sizes that were then sent one mile 
northeast to the processing area.  
 
The processing area was adjacent to the rail line and adjacent to the town of Chubbuck. 
C.I. Chubbuck installed a dirt road and a narrow-gauge track to connect the extraction 
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and processing areas. The processing area initially included a secondary crusher, ball 
mill and two vertical draw kilns. (de Kehoe, supra, pp.131-133 [Exhibit 1].)  
Figure 4 below depicts the extraction and primary processing area. 
 

Figure 4: Primary Quarry Site 
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When crushed limestone arrived at the processing area, it was fed through the secondary 
crusher and ball mill to break the limestone into gravel-sized pieces. Material was then 
placed into the kilns and cooked for 12 hours. Once cooked, burnt lime was stored in 25-
gallon cans or bagged for shipment to market. Processed limestone from the lime plant 
was shipped to market by both train and truck. (de Kehoe, supra, at pp.131-135 [Exhibit 
1].)  
 
The Mine included, as is typical of major mining operations, areas held in reserve for 
future mineral extraction or ancillary activities. In addition, the community of “Chubbuck” 
soon developed near the Mine. It consisted of approximately 200 people and 26 families, 
including a school, post officer, and store. (de Kehoe, supra, at pp. 143 [Exhibit 1].) The 
normal work schedule at Chubbuck was 12 hours per day, six or seven days per week. 
(de Kehoe, supra, at pp. 135 [Exhibit 1].) 

   

May 16, 
1924: 
 
 
 
 
 
 
 
 
 
 
 
 

The United States government patents the “Lime Quarry 1” and “Lime Quarry 2” placer 
mining claims, consisting of 320 acres, to C.I. Chubbuck, today current APNs 0644-221-
02, -06, and -07, as shown on Figure 5, below. (Mineral Patent, Patent Number 945433 
(1924) (Section G, Appendix, at A-11). 
 
Chubbuck Lime Company files articles of incorporation with the Colorado Secretary of 
State. The stated purpose for the incorporation of the Chubbuck Lime Company was for 
“mining, quarrying and preparing for moving, limestone and other stone, and such 
minerals as may be incidentally developed and to manufacture the same into the 
manufactured form…” The articles of incorporation were signed by C.I. Chubbuck. 
These articles were copied and recorded in California in 1930. (Exhibit 4.) 
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Figure 5: Chubbuck Mine 1924 
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August 
1929 

C.I. Chubbuck conveys by grant deed 320 acres (formerly known as the Lime Quarry 1 
and Lime Quarry 2 placer mining claims) to the Chubbuck Lime Co. (Section G, 
Appendix, at A-5.) 

  

September 
1929: 
 
 
 
 
 
 
 

C.I. Chubbuck partnered with National Portland Cement Co. of El Paso to develop a 
cement plant adjacent to the processing area. (de Kehoe, supra, at pp.136 [Exhibit 1]; 
First Unit of Plant Will Be Ready Sept. 15, San Bernardino Sun, August 18, 1929, p. 15 
[Exhibit 5].)  The cement plant had a design capacity of 750 barrels of cement per day 
and could employ up to 200 men. (Ibid.) Cement plant workers were housed barracks-
style in three bunkhouses built a short distance from the plant. (de Kehoe, supra, at p. 
137 [Exhibit 1].) 
 
According to the United States Department of Commerce’s 1929 Report on the Mineral 
Resources of the United States, the Mine was producing approximately 16 tons per day. 
(O.E. Kiessling, Mineral Resources of the United States 1929 Part II- Nonmetals (1929) 
at p. 281 [Exhibit 6].) 

1929-1932: The cement plant, supplied with crushed limestone from the Mine, operated for 
approximately 18 months until 1932. (de Kehoe, supra, at p. 138 [Exhibit 1]; see also 
Exhibit 17.1.) Shortly after the closure of the cement plant, C.I. Chubbuck relocated the 
limestone processing plant to the former cement plant site. (Id. at p. 139.) 
 

1937-1938: The Chubbuck Lime Company manufactured, among other products, white-reflecting 
lime coating for the Colorado River Aqueduct and residential roofing (de Kehoe, supra, 
at p.136 [Exhibit 1]; Vredenburg, supra [noting that approximately 90 percent of the 
houses built in Palm Springs had roof coatings made with Chubbuck products] [Exhibit 
2].) 
 
In January 1938, the U.S. Army Corps of Engineers published a report on the market for 
minerals to construct a series of hydroelectric dams along the Columbia River.  The 
report noted that white limestone and marble were quarried and ground in a mill at the 
Mine, and that “[k]ilns at the railroad have a daily capacity of about 15 tons of quicklime.  
Both lime and various types of crushed limestone are shipped.”  (U.S. Army Corps of 
Engineers, Market for Columbia River Hydroelectric Power Using Northwest Minerals: 
Section III—Northwest Limestones (Vol. II 1938) [Exhibit 7].) The report also noted the 
mine contained approximately 60 million tons of high-calcium limestone (98.43%) and 
40 million tons of dolomitic limestone.  (Ibid.)  The Mine produced approximately 100 
tons daily of high calcium limestone.  (Ibid.)  Material was shipped to both Los Angeles 
and San Francisco.  (See Ibid.) 
 

January 
1943: 

The January 1943 Report of the State Mineralogist described the Mine, in relevant part 
as follows: 
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The property comprises 3 patented placer mining claims known as Lime 
Quarry No. 1, Lime Quarry No. 2 and Lime Quarry No. 3, each claim 
containing 160 acres, in secs. 10, 11,15 and 22, T. 3 N., R. 16 E., S.B., 
and 480 acres in sec. 16 and all of sec. 21, T.3 N., R.16 E., S.B., situated  
on the north end of the Iron Mountains at Chubbuck, a station on the 
Santa Fe Railroad. Total holdings are 1600 acres. Elevation is 1000 to 
1500 feet; owner, Chubbuck Lime Company, C.I. Chubbuck, president 
and manager …. 
 
The property has been under production since 1925. The limestone is 
being quarried from High Lime Ridge located on Lime Quarry No. 2 
placer mining claim. The High Limestone Ridge has a general northeast 
course. The beds of limestone strike N. 30º W., dip 30º to 40º SW. The 
ridge is 1 ½ miles in length and about a mile wide, and rises above the 
floor of the desert plain to an altitude of 500 feet. There are also three 
limestone ridges in a ridge of dolomite which is 1 mile in length and half 
a mile wide and about 400 feet in elevation above the floor of the desert 
plain. These deposits are in sec. 16. The main quarry is on High Lime 
Ridge and is in the s ½ of sec. 15. Limestone has been quarried from 
four quarries known as No. 1, No. 2, No. 3, and No. 4. No. 4 quarry is 
500 feet in length by 200 feet in width by 30 feet high; No. 3 quarry is 
600 feet in length by 150 in width and 30 feet high; No. 2 quarry is 500 
feet long by 150 feet wide by 30 feet high. 
…. 
The lime products produced are processed lime and pebble lime. 
 

(California Journal of Mines and Geology, Vol. 39 No. 1 (January 1, 1943) p. pp. 519-
520 [Exhibit 8].)  
 
The same report contains the results of a mineral study indicating that the Chubbuck 
Mine’s limestone quality is 99.8 percent calcium carbonate.  
 

May 29, 
1943: 

The Chubbuck Lime Co., Inc. acquired an additional 640 acres in fee from the Southern 
Pacific Land Company, current APN 0644-231-03, as shown on Figure 6, below. 
(Section H, Appendix, at A-16.) 
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Figure 6: Chubbuck Mine 1943 

1944 By 1944, C.I. Chubbuck’s South San Francisco lime manufacturing plant was the largest 
of its kind in the United States.  (Col. Chubbuck Wins Award, San Mateo Times, July 12, 
1944, p. 7. [Exhibit 9].) 
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March 
1947: 

The State of California patented 480 acres within Section 16, Township 3 North, Range 
16 East to C.I. Chubbuck, as shown on Figure 7, below. (California Journal of Mines 
and Geology, Vol. 43 (January 1, 1947) p. 283. [Exhibit 10].) This land acquisition 
completed the assemblage of the tracts comprising the Mine that are subject to this 
Application. 
 

Figure 7: Chubbuck Mine 1947 
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1947: The January 1947 Report of the State Mineralogist described the Mine, in relevant part:
 

Chubbuck Lime Company deposits were first worked from 1925-1930 by 
Charles I. Chubbuck, and since then by Chubbuck Lime Company with 
Charles I. Chubbuck, president and general manager …. The land 
holdings include three patented association placer claims of 160 acres 
each in secs. 10, 11, 15, 22, T. 3 N., R. 16 E., S.B.; the E ½ and SW ¼ 
sec. 16, and all of sec. 21, T. 3 N., R. 16 E., S.B. The land in section 16 
was patented in March 1947 to Chas. I. Chubbuck by the State of 
California. 
… 
On the quarries opened by 1943, limestone had been worked to a depth 
of 30 feet, widths of 150 to 200 feet and lengths of 500 to 600 feet. 

 
(California Journal of Mines and Geology, Vol. 43 (January 1, 1947) p. 283. [Exhibit 10].)
 

1949: The Chubbuck Lime Company opened a new extraction area approximately one-half 
mile from Chubbuck, providing crushed limestone. (California Division of Mines, 
California Journal of Mines and Geology, Vol. 47 No. 2 p. 356 (January 1951), [Exhibit 
11].)  
 
In this year, the Mine also reportedly suspended sales due to increasing transportation 
costs and the development of competing products. (de Kehoe, supra, at pp. 178-179 
[Exhibit 1].) 

  

1949-1952: C.I. Chubbuck sold the Mine to the White Mountain Lime Company. The White Mountain 
Lime Company operated the Mine from 1949 to 1952, and planned to continue sales 
into the foreseeable future. Total production of limestone by this time was approximately 
500,000 tons. (California Division of Mines, California Journal of Mines and Geology Vol 
49, Nos. 1 and 2 (1953) at p.173 [Exhibit 12].)  
 

August 8, 
1951: 

On August 8, 1951, San Bernardino County adopted Ordinance 678 which enacted new 
land use regulations. (San Bernardino County Ordinance 678 (1951) [Exhibit 13].)  
 
According to communications with County staff, the County zoned the Mine “M-1” 
(Limited Manufacturing).  The M-1 zone did not allow mining or mineral processing uses 
as-of-right.  (Id. at §§ 12, 15.5.) 
 

1952-1953 Harms Brothers Construction Company (“Harms Bros.”) acquired the Chubbuck Mine. 
Harms Bros. planned to open new deposits at Cadiz and to expand its production of 
industrial lime to other lime products based on increasing demand for white limestone 
and dolomite.  A January 1952 report by the California Division of Mines described 
Harms Brothers’ activities as follows: 
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Harms Brothers Construction Company acquired the holdings of the 
former Chubbuck Lime Company, reopened the quarries and kiln at 
Chubbuck, San Bernardino County, and is planning to open extensive 
virgin deposits at Cadiz, San Bernardino County. Harms’ present 
production of industrial lime will probably be expanded to include 
products of other sorts.  

 
(California Division of Mines, California Journal of Mines and Geology, Vol. 48 No. 1 p. 
112 (January 1952) [Exhibit 14].)  
 

1954: Harms Brothers stopped materials sales. (Shumway, Gary L. et al, Desert Fever: An 
Overview of Mining in the California Desert Conservation Area, Prepared for Desert 
Planning Staff, Bureau of Land Management (February 1980) at pg. 84 [Exhibit 15]; 
Vredenburg, supra [Exhibit 2].) 
 

1956: A 1956 United States Geologic Survey map identified the Mine area and included 
depictions of excavations on APN parcels 0644-221-06, 0644-231-03 and 0644-201-15. 
(Exhibit 16). 
 

1958: 
 
 
 
 
 

An article in the San Bernardino Sun-Telegram described reports of a major new cement 
plant at the Mine, comparable to Henry Kaiser’s Cushenbury plant (now owned by 
Mitsubishi Cement Corporation). The article notes: “[m]ajor limestone deposits in the 
Chubbuck area are said to be tied up by the cement people and tales of the projected 
development have even reached nationwide press wires under the name of ‘Cadiz 
Cement.’” (L. Burr Belden, Former Through Highway Lapses, Nearly Forgotten, San 
Bernardino Sun, April 27, 1958, at 55 (Exhibit 17).) 
 

1962: A 1962 California Division of Mines and Geology report on The Portland Cement Industry 
in California contains a map identifying the Chubbuck Mine as a “limestone deposit 
active within the last five years.”  (See Exhibit 17.1.)   
 

1985: The Del Gagnon Company purchased 320 acres of Mine through grant deed, APN 0644-
201-15. (Section H, Appendix, at A-26; Declaration of Robert Del Gagnon, ¶ 15 [Exhibit 
18].)  The Del Gagnon Company, founded by Robert Del Gagnon, acquires, holds, and 
sells properties, with significant focus in the Southern California desert.  Due to Robert 
Del Gagnon’s personal interests, a portion of the company’s portfolio has focused on 
mining and mineral resource properties including gold, salt, and aggregates mines, and 
hydrocarbon resources.  (Declaration of Robert Del Gagnon, ¶¶ 2, 11. [Exhibit 18]. 
 
The 1985 United States Geologic Survey map depicts the Mine area and includes the 
mines on APN parcels 0644-221-06, 0644-231-03 and 0644-201-15. (Exhibit 19). 
 
Figure 8, below, depicts the extent of mining activities through 1985. 
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Figure 8: Mining Activities Map 
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1988: In two separate transactions, the Del Gagnon Company purchased an additional 320 
acres comprised of APNs 0644-221-02, 06 and 07, and 640 acres comprised of APN 
0644-231-03. (Section H, Appendix, at A-10; Declaration of Robert Del Gagnon, ¶ 15 
[Exhibit 16]). 
 
After acquisition, the Del Gagnon Company operated the Mine as any owner of a 
significant mineral deposit operates a property of this nature.  The Del Gagnon Company 
paid taxes and held the limestone reserve in inventory while the company monitored 
limestone markets, conferred with experts in the limestone market, conducted mineral 
reserve testing, and conferred with transportation companies regarding resumption of 
sales and bringing the reserves to market.  (Declaration of Robert Del Gagnon, ¶ 16 
[Exhibit 18].) 
 

1999: Robert Del Gagnon entered into a six-month contract with Tri-States Rock & Mineral, 
Inc. to enter onto the Mine to test, remove, and sell rocks and stockpiled minerals in 
exchange for per-ton royalties. (Exhibit 20). 
 

2002: 
 
 
 
2014: 

Robert Del Gagnon entered into a six-month contract with Rocket Materials Inc. to enter 
the Mine to test, remove, and sell stockpiled materials in exchange for per-ton royalties. 
(Exhibit 21). 
 
The Del Gagnon Company retained TerraMins, Inc. to perform a mineral survey of the 
Mine to determine the quantity and potential of the reserves. TerraMins based its 
analysis on existing drilling and sampling data, publicly-available geologic data, and a 
site reconnaissance. TerraMins’ report, dated June 18, 2014, conservatively estimated 
that there were 80-100 million tons of mineable limestone reserves at the Mine. (Exhibit 
22.) 
 

2014: 
 
 
 
 

The Del Gagnon Company transferred their interest in the Mine parcels to the Applicant, 
Braavos LLC. (Appendix A at A-10; A-20; A-27.)  The members of Braavos LLC are the 
owners of the Del Gagnon Company.     

 
* * * 
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D. Analysis 

 
 

1.0  General Legal Principles  
 

A vested right is a property right, protected by the United States and California 
constitutions, to engage in mining activities notwithstanding changes in land-use regulations that 
might otherwise prohibit or restrict that use. Vested property rights have been formally recognized 
in American law since the origin of zoning ordinances in the early twentieth century. (See, e.g., 
Village of Terrace Park v. Errett (1926) 12 F.2d 239; Jones v. City of Los Angeles (1930) 211 Cal. 
304, 307; Beverly Oil Co. v. City of Los Angeles (1953) 40 Cal.2d 552, 558-559; County of San 
Diego v. McClurken (1951) 37 Cal.2d 683, 686; Edmonds v. County of Los Angeles (1953) 40 
Cal.2d 642, 651 [Edmonds]; Livingston Rock etc. Co. v. County of L.A. (1954) 43 Cal.2d 121.) 

 
A vested mining right comes into being when a mining operation began before local zoning 

ordinances first required a use permit for the mining activity. As stated by the California Supreme 
Court: “‘The rights of users of property as those rights existed at the time of the adoption of a 
zoning ordinance are well recognized and have always been protected.’” (Hansen Bros. 
Enterprises v. Nevada County (1996) 12 Cal.4th 533, 552 [Hansen], citing Edmonds, supra, 40 
Cal.2d at 651.)  
 

In recognition of this property right, the legislature exempted vested mining operations 
from use permit requirements the legislature enacted the Surface Mining and Reclamation Act 
(“SMARA”) in 1975 (see Pub. Resources Code, § 2710 et seq.): 
 

No person who has obtained a vested right to conduct surface mining operations 
prior to January 1, 1976, shall be required to secure a permit pursuant to this 
chapter as long as the vested right continues and as long as no substantial 
changes are made in the operation except in accordance with this chapter. A 
person shall be deemed to have vested rights if, prior to January 1, 1976, he or 
she has, in good faith and in reliance upon a permit or other authorization, if the 
permit or other authorization was required, diligently commenced surface mining 
operations and incurred substantial liabilities for work and materials necessary 
therefore. Expenses incurred in obtaining the enactment of an ordinance in relation 
to a particular operation or the issuance of a permit shall not be deemed liabilities 
for work or materials. 

 
(Pub. Resources Code § 2776; see also 59 Ops.Cal.Atty.Gen. 641, 644 (1977).) 
 

Because mining, unlike other land uses, must necessarily move across property in order 
for the use to continue, vested mining rights are treated differently than other vested rights. The 
California Supreme Court’s 1996 decision in Hansen defined vested mining rights in terms of 
geographic scope, volumetric scope, and operational scope, and remains the leading case in 
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California and nationally on vested mining rights. The legal principles articulated by Hansen, as 
relevant here, are as follows: 

 
Vesting Date: The vesting date is when mining became nonconforming under the 

applicable land-use regulations. “A legal nonconforming use is one that existed lawfully before a 
zoning restriction became effective and that is not in conformity with the ordinance when it 
continues thereafter. The use of the land, not its ownership, at the time the use becomes 
nonconforming determines the right to continue the use.” (Hansen, 12 Cal.4th at p. 540, fn. 1.) 
SMARA’s effective date of January 1, 1976 serves as a vesting date only for cities and counties 
that had not already imposed an earlier use permit requirement on mining operations through 
their zoning powers.  
 
 Scope of Vested Rights: 
 

A. Geographic Scope: Under the court’s “diminishing asset” doctrine, a vested mining 
operation may expand into portions of a tract of land that was not yet disturbed on the vesting 
date if the record shows an “objective manifestation” of the operator’s intent to devote the entire 
area to the operation. (Hansen, 12 Cal.4th at pp. 555-556.) This aspect of Hansen built on prior 
courts which had recognized that “[a]n entire tract is generally regarded as within the exception 
of an existing nonconforming use, although the entire tract is not so used at the time of the 
passage or effective date of the zoning law. (McCaslin v. City of Monterey Park (1958) 163 
Cal.App2d 339, 349; Hansen, at p. 556 [“The very nature and use of an extractive business 
contemplates the continuance of such use of the entire parcel of land as a whole, without limitation 
or restriction to the immediate area excavated at the time the ordinance was passed.”)  
 
 B. Operational Scope: A vested mining right includes the right to “engage in uses normally 
incidental and auxiliary to the nonconforming use”. (Hansen, 12 Cal.4th at p. 565.) Under this 
principle, the mine in Hansen included all aspects of mining that were part of the mining business, 
including in-stream sand and gravel mining, hillside hardrock mining, use of a rock crushing plant 
and structures necessary or incidental thereto. (Id. at 566.)  
 
 C. Volumetric Scope: Increases in production to serve market demand are part of the 
vested right itself and do not represent an expansion of use as a matter of law: [T]he general rule 
appears to be that an increase in business volume alone is not an expansion of a non-conforming 
use. . . . (Hansen, 12 Cal.4th at p. 573.)  
 
 Waiver or Abandonment: Vested mining rights can be considered abandoned only on 
the occurrence of two factors: (1) actual operator intent to abandon the mine and (2) an overt act, 
or failure to act, which implies that the operator no longer claims an interest in the vested right. 
(Hansen, 12 Cal.4th at p. 569.)  Merely suspending extraction and sale of materials does not 
abandon a vested mining right.   A person claiming abandonment of a vested mining right has the 
burden of proving, by clear and convincing evidence, that a landowner knowingly waived its 
vested rights.  Doubtful cases are resolved in favor of the landowner.  (Id. at 564.) 
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 This analysis next considers these general vested rights principles in the context of the 
specific facts of the Chubbuck Mine.  
 

2.0  Vesting Date  
 
 The County enacted Ordinance 678, which took effect on August 8, 1951. Based on 
information provided by the County Planning Department, the Mine was originally zoned M-1 
(Limited Manufacturing). The M-1 zoning district did not allow mining, but allowed existing 
activities to continue as nonconforming uses.  (Ordinance No. 678, §§ 12, 15.5 [Exhibit 13].) 
According,  August 8, 1951 represents the “vesting date” against which vested mining rights must 
be tested.  
  

3.0  Scope of Vested Rights  

 Under Hansen’s “diminishing asset” doctrine, a vested mining operation is entitled to 
expand across a tract of land that was not entirely disturbed by mining operation on the vesting 
date if there were “objective manifestations” of the operator’s intent to devote the entire tract to 
the mining use as of the vesting date. (Hansen, 12 Cal.4th at pp. 555-556.) The existence of 
actual mining operations is the best possible objective evidence of intent to mine a given parcel. 
(Hansen, at p. 556.)  
 

Moreover, a vested mining right includes the right to “engage in uses normally incidental 
and auxiliary to the nonconforming use”. (Hansen, 12 Cal.4th at p. 565.) Under this principle, the 
mine in Hansen included all aspects of mining that were part of the mining business, including in-
stream sand and gravel mining, hillside hardrock mining, use of a rock crushing plant and 
structures necessary or incidental thereto. (Id. at 566.)  
 
 Lastly, increases in production to serve market demand are part of the vested right itself 
and do not represent an expansion of use as a matter of law: [T]he general rule appears to be 
that an increase in business volume alone is not an expansion of a non-conforming use. . . . 
(Hansen, 12 Cal.4th at p. 573.)  
 
 As detailed Section C, supra, the Chubbuck Mine has a long and well-documented history 
that supports the Planning Commission’s confirmation of vested rights. Mining operations began 
in the early 1920s when the land was then part of an original 1,600-acre set of mining claims.  
Beginning in 1922, C.I. Chubbuck purchased the claims and began an ambitious set of 
operations.   
 
 C.I. Chubbuck constructed a primary and secondary rock crusher, connecting roads a rail 
terminal, a single-gauge railroad to transport crushed limestone from the quarry to the terminal, a 
lime plant, two vertical kilns, and underground bunkers for oil storage. The Mine shipped crushed 
limestone and finished lime products by rail to Los Angeles and San Francisco to supply plants 
that produced cement additives. Due to the Mine’s distance from population centers, a town 
quickly developed for employees and their families. Known as the town of Chubbuck, it eventually 
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grew to 30-40 buildings which housed approximately 24 workers and their families. It included a 
school and its own post office. (See generally de Kehoe, supra, [Exhibit 1].)  

 
The record also shows that mining operations expanded over time. In 1925, C.I. Chubbuck 

acquired partners and used the capital influx to expand operations and build an onsite cement 
plant and a rotary kiln. By 1930, the cement plant was fully operational and manufactured Portland 
cement from limestone quarried from the Mine. In the meantime, C.I. Chubbuck continually 
upgraded his lime plant, crushers, and other machinery to keep pace with market demand. The 
Mine’s products were widely used in the region. As examples, Chubbuck limestone helped 
construct the Colorado River Aqueduct in 1937-1938, and at one time, 90 percent of the homes 
in Palm Springs had Chubbuck products in their roof coatings. 

C.I. Chubbuck matched the Mine’s operational expansion with a series of progressive land 
acquisitions. In 1924, Mr. Chubbuck obtained patents from the United States government for 320 
acres which included the extraction area. In 1943, he acquired 640 additional acres to the 
southwest in fee from the Southern Pacific Land Company. And in 1947, he secured a patent 
from the State of California for the remaining 320 acres of the overall 1,280 acres that are subject 
to this Application. Thus, by 1947, the vested Mine had fully assembled into a large contiguous 
tract, with contemporaneous estimates of approximately 100 million tons of limestone reserves. 

Figure 7, supra, depicts the geographic expansion of the Mine between 1924 and 1949.  
 
In 1949, the White Mountain Lime Company purchased and operated the Mine 

intermittently until 1951.  In 1951, Harms Brothers Construction Company purchased the Mine, 
resumed full production, and developed expansion plans. A January 1952 report by the California 
Division of Mines described Harms Brothers’ activities as follows: 

Harms Brothers Construction Company acquired the holdings of 
the former Chubbuck Lime Company, reopened the quarries and 
kiln at Chubbuck, San Bernardino County, and is planning to open 
extensive virgin deposits at Cadiz, San Bernardino County. Harms’ 
present production of industrial lime will probably be expanded to 
include products of other sorts.  

(California Division of Mines, California Journal of Mines and Geology, Vol. 48 No. 1 p .112 
(January 1952) [Exhibit 14].)  
 
 In summary, as of August 8, 1951, the vesting date, the Mine’s owners had acquired the 
entire 1,280 acres subject to this application, the Mine was a major surface mining and mineral 
processing operation that had legally commenced operating many years prior, and its owners 
were focused on future growth and expansion. These facts support a finding of vested mining 
across the 1,280 acres covered by this application.    
 

4.0  No Abandonment  

 The issue of abandonment – specifically, whether the owners legally waived their vested 
mining rights – is not a required element of a vested rights analysis under the Hansen case. 
Nonetheless, it is natural to ask whether a mining operation that has not had large scale 
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commercial materials sales in almost 70 years has been abandoned.  In short, there is no 
evidence whatsoever to support a finding that the vested right which arose in 1951 has been 
abandoned. 

Hansen articulated the rules governing waiver of a vested right in the mining context. 
Vested mining rights can be waived only on the occurrence of two factors: (1) actual operator 
intent to abandon the mine and (2) an overt act, or failure to act, which implies that the operator 
no longer claims an interest in the vested right. (Hansen, 12 Cal.4th at p. 569.) An operator must 
intend to discontinue the mining enterprise to waive its vested rights. (Id. at p. 566; see also 
Pickens v. Johnson (1951) 107 Cal.App.2d 778, 787.)  

A party claiming that a waiver or abandonment has occurred bears the burden of proving 
it by clear and convincing evidence. (City of Ukiah v. County of Mendocino (1987) 196 Cal.App.3d 
47, 56 [“doubtful cases will be decided against a waiver”]; Hansen, supra, at 565.)  

It has long been recognized that mining property rights are not abandoned by a lapse of 
time, physical absence from the mine, or failure to extract or sell materials, absent other 
circumstances.  (2 Lindley on Mines (3d ed. 1914) Abandonment and Forfeiture, § 644, p. 1603, 
available at https://play.google.com/books/reader?id=4H8VAQAAIAAJ&hl=en&pg=GBS.PA1602, 
last visited June 29, 2020.)  Indeed, it is an immutable fact that the very nature of mining often 
requires long periods of “inactivity.”  One British case from 1810 illustrates this principle.  In 
Seaman v. Vawdrey, the British High Court of Chancery found that an inference of abandonment 
due to absence from or failure to work a mine was inapplicable to mines.  More specifically, the 
court held that failure to work a salt mine for more than 100 years did not constitute abandonment 
of the mine. The court explained: 

There are many cases where from non-user of a right the inference of 
abandonment may fairly be made; but that does not apply to such a case as this.  
It is not so generally true that the owner of mines does work every mine, which he 
has a right to work; and therefore the relinquishment of the right can not be 
presumed from the non-exercise of it. It is well known that mines remain 
unwrought for generations; that they are frequently purchased or reserved, 
not only without any view to immediate working, but for the express purpose 
of keeping them unwrought until other mines shall be exhausted, which may 
not be for a long period of time.  It is impossible therefore to infer that this right 
is extinguished, through there is no  evidence of the exercise of it since the year 
1704. 

(Seaman v. Vawdrey, 16 Vesey, Jr., 390. High Court of Chancery, 1810 [emphasis added].)   

In sum, acquiring mineral reserves, monitoring the market, and preparing for active 
mineral a fundamental component of a surface mining operation.  (Ibid; Declaration of Donald M. 
Gustafson, ¶ 22 [Exhibit 23 ].) 

These principles align with California and federal policies which disfavor waivers of mineral 
rights. In 1982, for example, California adopted the Marketable Record Title Act, which created a 
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process for retiring “dormant” mineral rights created by deeds or conveyances where such rights 
were not exercised. (Civ. Code, § 880.020 et seq.) It allows an owner of mineral rights to preserve 
their mineral rights simply by recording a “notice to preserve” every 20 years, which can be 
repeated as many times as needed to maintain the rights. Similarly, under federal law, a person 
holding federal mining claims can maintain those claims indefinitely, without actively mining, 
simply by filing an annual statement and fee. These laws, while not expressly applicable to vested 
mining rights, are instructive. They recognize that merely holding mineral interests is sufficient to 
preserve mineral rights indefinitely and that active production is not a requirement. 

 Indeed, we have completed an exhaustive survey of vested mining rights across the 
United States and were unable to find a single reported case where vested mining rights had been 
abandoned due to lack of onsite activity.   

The cases where vested mining rights have been abandoned include an overt act on the 
part of the landowner to forever disclaim such rights. For example, in a recent California case, the 
court held that a landowner abandoned his vested mining right by certifying to the government in 
an official document “that all mining had ceased, with no intent to resume, which was uniquely 
persuasive evidence of abandonment.”  (Hardesty v. State Mining & Geology Bd. (2017) 11 
Cal.App.5th 790, 814.) 

 Applying these principles here, the record contains no basis for finding that the vested 
rights arising in 1951 have been abandoned, because there is no evidence of any actual intent, 
or an overt act, to abandon the Mine’s rights.  

After 1951, the Harms Brothers continued mining and intended to expand those 
operations. Mining operations were halted in 1954 not from an intent to abandon the Mine, but 
because of market competition and transportation costs. (de Kehoe, supra, at pp. 178-179 [Exhibit 
1].)  

Here, the record shows an unbroken effort by all landowners from 1951 to today to 
preserve the Mine and all associated rights. Braavos’ members – experienced in the mining 
business – acquired the Mine with the specific intent of maintaining the Mine until market 
conditions allowed sales to resume. Over the last 35 years, they have preserved the Mine and 
held it in inventory. They have paid taxes on the Mine, steeped themselves in the mining business, 
and monitored the market conditions for a time when a return to active production is viable.  

While little specific information is known of the interim landowners that held the Mine 
between Harms Brothers Construction Company and the current landowner, there can be no 
doubt that they preserved all existing mining rights. None of these owners acted in any way to 
prejudice the vested rights – for example, none attempted to engage in any non-mining land use 
that could imply an intent to abandon. Indeed it is implausible that any interim owner would have 
acquired a large, existing mining operation adjacent to a rail line – with rail connections to 
Southern California and beyond – without a specific awareness of its value and the need to 
preserve the Mine for the possibility of resuming active production. In short, there is no evidence 
that any owner intended to waive their vested rights or engaged in any act to give effect to such 
an intention.   
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Indeed, the value of the Mine was a matter of common knowledge that would have been 
understood by each interim owner. The declaration of Donald M. Gustafson indicates that the 
Mine was a prominent and well-known southern California limestone deposit. Mr. Gustafson 
learned of the deposit in 1955 and he “always considered the Chubbuck Mine an important source 
of limestone that would have economic value given the right market conditions.” In 1958, another 
major cement plant was contemplated at the Mine. (California Division of Mines, California Journal 
of Mines and Geology Vol 49, Nos. 1 and 2 (1953) at p.173 [Exhibit 12]; L. Burr Belden, supra, 
[Exhibit 17].) The only plausible inference is that the owners between Harms Brothers and 
Braavos acquired the Mine with specific knowledge and awareness of its mineral value and 
intended to preserve the Mine as a valuable asset. 

The current owners purchased the Chubbuck Mine in three separate transactions 
beginning in 1985. Braavos’ intent to maintain and preserve the Mine’s rights cannot reasonably 
be questioned.  Compared to the salt mine that was not abandoned even though it had not been 
worked in over 100 years, here the landowners did much more, as would any owner of a 
significant mineral deposit.  As stated in Robert Del Gagnon’s declaration: 

Since our acquisition of the Chubbuck Mine, our Company has operated the 
property as any owner of a significant deposit operates a property of this nature.  
We, of course, keep taxes current.  But more importantly, we hold the mineral 
reserve in inventory while we monitor limestone markets, confer with experts in 
such markets, conduct testing as to quantity, quality and volume and confer with 
transportation companies, in this case the adjacent railroad—the Arizona and 
California Railroad.  We have operated the mine in this way and, obviously, never 
intended to give up my rights in the Chubbuck mine or ever took any action of any 
nature that would suggest to anyone that we intended to abandon my Company’s, 
and our family’s, key holding.   

(Declaration of Robert Del Gagnon, ¶ 16 [Exhibit 18].) 

Ultimately, Applicant intends to partner with, sell, or lease the Mine to an established mine 
operator with the financial capability to secure the additional approvals needed to resume active 
mineral production. (See Declaration of Robert Del Gagnon, ¶ 10 [Exhibit 18].) 

Accordingly, no evidence exists on the part of any owner after the 1951 vesting date to 
waive their mining rights, nor is there any evidence of an overt act or failure to act that implies 
such a waiver.  
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E. Conclusion 

 

 
Braavos respectfully requests that the County, after reviewing the evidence submitted, 

confirm the following: 
 
1. That surface mining operations commenced at the Mine in the early 1920s, that the 

range of surface mining operations includes blasting, crushing, sorting, stockpiling, 
distribution and sales of limestone for cement, lime, and other commercial uses, and 
that the scope and intensity of the surface mining operations have expanded over time 
in response to market demand.  
 

2. That the County first adopted a use permit requirement in 1951 (Ordinance No. 678) 
which represents the “vesting date.” 

 
3. That as of the vesting date, surface mining operations at the Mine were occurring 

within a contiguous tract of land comprised of approximately 1,280 acres and all or 
portions of APNs 0644-221-06, 0644-221-07, 0644-231-03, 0644-201-15 and 0644-
221-02, and the owner objectively intended to devote the entirety of this area to surface 
mining operations.  

 
4. That the Mine became vested in 1951 on the 1,280 acres described above and that 

those vested rights have not been waived or abandoned. 
 

5. That the Mine, and surface mining operations at the Mine, are an existing use that may 
continue. 

 
6. That the resumption of active surface mining operations at the Mine should occur only 

with all necessary government approvals and applicable environmental review. 
 

* * * 
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F. Photos  

 

  

48 of 315



 

28 
 

Chubbuck Mine Vested Rights 
July 2020 

 

 

49 of 315



 

29 
 

Chubbuck Mine Vested Rights 
July 2020 

 

 

50 of 315



 

30 
 

Chubbuck Mine Vested Rights 
July 2020 

 

 

51 of 315



 

31 
 

Chubbuck Mine Vested Rights 
July 2020 

 

 

52 of 315



 

32 
 

Chubbuck Mine Vested Rights 
July 2020 

G. Exhibits  

  

53 of 315



EXHIBIT 1 

3354 of 315



3455 of 315



3556 of 315



3657 of 315



3758 of 315



3859 of 315



3960 of 315



4061 of 315



4162 of 315



4263 of 315



4364 of 315



4465 of 315



4566 of 315



4667 of 315



4768 of 315



4869 of 315



4970 of 315



5071 of 315



5172 of 315



5273 of 315



5374 of 315



5475 of 315



5576 of 315



5677 of 315



5778 of 315



5879 of 315



5980 of 315



6081 of 315



6182 of 315



6283 of 315



6384 of 315



6485 of 315



6586 of 315



6687 of 315



6788 of 315



6889 of 315



6990 of 315



7091 of 315



7192 of 315



7293 of 315



7394 of 315



7495 of 315



7596 of 315



7697 of 315



7798 of 315



7899 of 315



79100 of 315



80101 of 315



81102 of 315



82103 of 315



83104 of 315



84105 of 315



85106 of 315



86107 of 315



87108 of 315



88109 of 315



89110 of 315



90111 of 315



91112 of 315



92113 of 315



93114 of 315



94115 of 315



95116 of 315



96117 of 315



97118 of 315



98119 of 315



EXHIBIT 2 

99120 of 315



2/27/2019 The Mojave Desert Mining Community of Chubbuck

https://vredenburgh.org/mining_history/pages/chubbuck.html 1/5

The Mojave Desert Mining Community of Chubbuck
  

Larry M. Vredenburgh
  

1981, 
 revised January 1996

Around every mining activity across the United States towns sprang up. Many of these became ghost
towns after the mining operations became unprofitable. One of these is today the site of a little-known
company town - Chubbuck, California. 

  
Just prior to the 1906 earthquake and fire, Charles Inglis Chubbuck moved to San Francisco from
Ottawa, Canada, and with a Mr. Harris founded a building materials business, "Chubbuck and Harris."
Needless to say, with the demand for construction materials after the earthquake, business boomed.
Due to tight money at this time, the pair would only take cash for a barrel of lime, one of their products,
thus originating the term "cash on the barrel head." 

  
In early 1908 the Ocean Shore Railroad reached Montara, eight miles north of Half Moon Bay and
fifteen miles south of San Francisco on the coast of the Pacific Ocean. A few years later Chubbuck
began to quarry sand on the beach there. He was forced to cease operations in 1916 or 1917
because of constant problems with waves washing away his equipment. 

  
Just before 1920, Chubbuck entered into a relationship with Union Carbide Corporation that was to
last three decades. 

  
The Prestolite Division of Union Carbide had plants in South San Francisco and Los Angeles which
produced acetylene gas. When water is added to calcium carbide, acetylene gas is generated. The
calcium carbide was produced in electric furnaces at Niagara Falls and shipped by railroad west in
steel barrels. At this time acetylene gas was primarily used in gas lights. 

  
After the acetylene was produced a byproduct was produced which consisted of a lime slurry with
bluish flakes of carbide. This slurry was drained into a settling pond adjacent to the plant where water
could drain off. Chubbuck's men would load the thick slurry into steel barrels bought from Union
Carbide and haul them to Chubbuck's plant. Here the material was fed into rotary drying kilns, the
resulting pellets were ground in a ball-mill and packaged in multi-wall paper sacks, and sold as
hydrated lime. 

  
This arrangement proved profitable for Chubbuck's building material business, and also performed a
service for Union Carbide. 

  
However, the lime had a bluish tint - making it inferior in the marketplace. In order to secure a source
of white limestone as a whitening agent for the slurry-based lime, in 1921 Chubbuck purchased the
1,600 acres of mining claims along the Parker branch of the Santa Fe Railroad. The limestone was
also to be marketed as crushed limestone, and quick-lime - after it was calcined. 

  
The mining claims had been located by Marcus Pluth and Tom Scofield. Pluth had been at Calico and
is listed in the Calico Miners Directory for 1886-87. In the 1892 voter directory Pluth is listed as 38
years old, 5 feet 10 inches with dark complexion, brown eyes, black hair, a miner, born in Austria, a
resident of Calico, naturalized March 9, 1883 in Lake County California, he was also listed as having a
daughter. 

  
Pluth and Scofield were grubstaked by an Irishman named Murphy, who ran a general store in Ludlow.
Murphy showed no mercy if one of the several men he grubstaked failed to show good returns. 

  
Pluth and Scofield had made some significant finds. Reportedly they discovered the Iron Age mine in100121 of 315
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the Dale Mining District and the iron claims at Eagle Mountain. 
  

They spent the hottest parts of the summer vacationing at Pismo Beach where they would spend most
of their money. But they did manage to save enough to buy a horseless carriage to replace their worn-
out mules. 

  
In 1922 and 1923 there was considerable construction activity at Chubbuck siding. A mining railroad,
town and processing facilities were built, however full scale production did not begin until 1925. 

  
A one-mile long, 30-inch gage railroad connected the limestone quarries and the processing facilities.
Motive power for the railroad operations came from two small gasoline "dinkies." One of the
locomotives, a Milwaukee gasoline engine, and most of the ore cars and rail originally came from a
winery at Cucamonga. These cars were all steel, V-shaped, side-dump cars. The other locomotive, a
Plymouth gasoline engine, and a few side-dump cars were bought from the construction operations at
the Panama Canal. 

  
Later, Chubbuck had some wooden cars made with steel bottoms so the rocks would slide out easily.
While these were cheaper to build than the steel cars, the wood could not hold up well to the beating. 

  
The Plymouth locomotive transported the ore approximately 600 feet from the quarries to a crushing
and screening plant just below the quarry, one mile from Chubbuck. The screening plant yielded five
different-sized limestone products. The 5/16 inch and 1-1/2 inch products were taken by the
Milwaukee engine to the lime kiln, and the 1/8 inch, 16 mesh and 40 mesh products were taken to the
limestone products plant, both at the Chubbuck siding. 

  
The lime kiln plant produced processed lime and pebble lime. The limestone products plant yielded 40
mesh limestone, 200 mesh for whiting, chicken grits and foundry rock in 1 - 1/2 to 2-1/2 inch sizes. 

  
Most of Chubbuck's equipment for the production of lime and limestone, including the two vertical
kilns, came from limestone quarries at Baxter, about 75 miles northwest of Chubbuck, on the Union
Pacific Railroad. 

  
The kilns were heated by oil stored in underground bunkers. Electricity for the town and operations
was produced by a diesel-powered plant. 

  
The horizontal rotary kiln was added when a Texas-based company adjacent to Chubbuck's vertical
kilns and as a stock promotion built the kiln and gave it to Chubbuck. It was common knowledge to
those in the limestone industry that this was too small a kiln to reach maximum efficiency. 

  
The quicklime was always shipped in boxcars. If it was exposed to rain it could cause a fire - this
happened once at the San Francisco plant. Limestone, however was loaded onto open Santa Fe
gondolas by elevator. 

  
The Santa Fe Railway tried to give Chubbuck rock-bottom rates for shipping his products. The rates to
San Francisco were so low that it ended up by being almost as low as the rates to Los Angeles, yet
was much further. 

  
Chubbuck was a town in a true sense of the word. It consisted of a company store, post office, and
school. There ware perhaps as many as 30 to 40 buildings, including residences for the some 24
workers and their families, the limestone plants, and powder storage. Visitors would often land their
planes on the road north of town. 

  
A one-room school on the west side of town opened by 1932, housing grades one through eight. In
fact the 1.8 acres the Needles School district was deeded for the school is still owned by them. Mrs.
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Willa Riddle was the first teacher, and remained there until at least 1936. Mrs. Sibyl Poyner was
teacher between 1940-41, and Mrs. Mabel P. Conner in 1949-1950. No records exist past 1950. The
school's yearly enrollment ranged from 13 to 40 pupils. 

  
A post office was established in May 1938, and was housed in the company store. The workers could
buy large quantities of the popular Eastside Beer at the company store. The quantities were so large
that sales of the beer at least equaled the total sales of all other supplies combined. 

  
Water was brought in by the Santa Fe in tank cars, supplied from wells at Cadiz. 

  
The workers were largely Mexican, earned 25 to 30 cents an hour, and were supplied with living
quarters, water and electricity. Most of the workers traveled the one mile to the mine by truck or
private car - they didn't take the railroad. 

  
The superintendent's house was the highest building, on the west side of town. The superintendent
had to be a real "jack of all trades" - if something didn't work he had to fix it; he couldn't wait for a
repairman to come. The superintendent in 1943 was Vernon R. Dick. 

  
At the mining operations, a four to six car train pulled by the Milwaukee engine was backed from
Chubbuck into tunnels beneath the crushing plant, where the cars were loaded with sized limestone
products. The fully-loaded train would then go downhill nearly a half-mile to the wash, then climb
another half mile to town. 

  
A switch directed the train to either the lime kiln or the limestone products plant. Another switch at
Chubbuck enabled the cars to be backed into the limestone plant. 

  
During heavy rains there were a few minor washouts and derailments at the point where the railroad
went through the wash. The railroad had relatively minor problems compared with those of others in
desert areas during the heavy rains of 1939; Chubbuck Lime Company made some modifications to
channel the water, thus eliminating future washouts. 

  
The Chubbuck Lime Company got involved in the building of the Colorado River Aqueduct in 1937-
1938 by producing a white-reflecting lime coating. 

  
Concrete was poured for the aqueduct, then covered with asphalt to seal in the moisture for better
curing of the concrete, and then sprayed on a coating of Chubbuck's "Metropolitan White" to reflect
the heat. Without this coating the concrete temperature would have risen nearly 40 degrees, making it
much more difficult to properly cure the concrete. 

  
After the contract with the Metropolitan Water District, Chubbuck thought his coating would be
practical for those living in hot areas to reflect the heat off their roofs. He first marketed his product as
"Metropolitan White," then changed the name to "Snow Coat." 

  
Dixon Chubbuck, son of the Inglis, joined the U.S. Army in 1939, before the U.S. entered World War II.
He returned after the war to form his own company to market the "Snow Coat." At one time nearly
ninety percent of the houses in Palm Springs had roofs coated with their product. It was still being
manufactured in the 1970s. When Inglis left his business, Dixon continued, eventually including his
own son, Don. 

  
They also purchased dried calcium-chloride from operations at Bristol Lake and made a product called
"Cal" which was used to accelerated setting of cement. It was also used in the "Snow Coat" and in
stucco. 

  
The company had their own flat-bed truck that they used on occasion to ship slurry-lime from Los
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Angeles in the Union Carbide drums. Many of these are still at Chubbuck. 
  

In the late 1940s the Carson Lime Company of Virginia developed a autoclave method of hydration
under high steam pressure. This process produced a slick, plastic lime. Plasterers liked this lime
because it was comparatively easy to work. 

  
The U.S. Lime Products, division of Flint Kote, was the only company on the West Coast to get the
patent rights to the product, called "Miracle Lime." This hurt the Chubbuck company and other lime
operators. 

  
During this period Union Carbide stopped shipping its carbide west when they ceased their west coast
operations. 

  
These combined events eventually forced Chubbuck out of business. Production from the Chubbuck
quarries continued continuously from 1925 through 1948, then intermittently until 1951. 

  
At that time the total production of limestone was about 500,000 tons. Two-thirds of this was used to
produce approximately 165,000 tons of lime products; the other third was used directly for limestone
products. 

  
The Harms Brothers Construction Company of Sacramento purchased the property, and equipment
from the Reconstruction Finance Company (RFC) in 1951, since the Chubbuck Limestone Company
had discontinued payments on a loan taken out with the RFC in the 1930s for $100,000. 

  
The Harms Brothers Company intended to mine the limestone and make lime, but too much silica was
present in the limestone. Since silica is white like limestone, there is no way to avoid it in the mining
operations. They also had hoped to sell limestone as ballast - but the market never materialized. 

  
In its operations Harms Brothers did not use the railroad from the quarries to the crusher, but used
trucks instead. About 50 feet of track was covered with as much as three feet of overburden to make a
roadway. This rail existed until the 1970s is probably there to this day. 

  
In 1950 the school post office and company store closed. After August of that year the mail was sent
to nearby Cadiz. For a few years afterward the population consisted of a few workers employed by the
Harms Brothers. 

  
Representatives of several companies were present when the equipment was finally auctioned of by
the Harms Brothers, who kept dozer for their own operations. This auction probably took place in
1954. The kilns were sold for scrap. It is not know the disposition of the rail equipment. 

  
The 1955 U.S. Geological Survey map of the area does not show the railroad, although the air-photo
used to make the map shows most of the buildings still standing. 

  
The Chubbuck siding was removed when Santa Fe relaid the Parker Branch during the winter of
1975-1976. 

  
In December 1975 someone had built a house, with an adjoining garage on the foundations of the
lime products plant. In front was a small ore crusher operated by an automobile engine. By summer of
1977 nothing remained of the house except a heap of trash and the automobile engine. 

  
The only structure that remained standing at that time is the explosives building, a concrete hexagon
approximately six to eight feet in diameter. 

  
The sites of the limestone products plant and the company have been bulldozed. Only a heap of
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rubble remains. 
  

The foundations of the other buildings are visible. Some even have the dying remains of trees that
were originally planted around the buildings. 

  
The scars of Chubbuck's mining railroad are still evident, and most of the ties are there. The crushed
limestone roadbed is still prominent although slowly eroding. 
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and Mrs. Fern Coker, Lodge 547 of Kansas City, Mo., Grant will be held at 10 a.m. Tues-

day at the Stephens & Bobbitt
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candidate for lieutenant governor
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County Young Democrats.
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After guest introductions by club
president Miller, Landeros will inMusic by the Padua Hill players ington, D.C.; a sister, Mrs. Alice will be held at 10 a.m. Saturday

Rowland of England; five grandwill be presented prior to the troduce RoybaL at Stephens & Bobbitt Chapel. In
children and 15 great-grandch- il ferment will follow at MountainIn addition to Roybal, the Demo Film 13
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District, and Milton J. Bell, 73rd ALEXANDER C. MacKLVNON 5:15 News 2at 11 a.m. Tuesday at Mountain
View Cemetery under the direc Rosary for Alexander C. Mac
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This Year Less
Than for 1953
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7 Tim. k:5-- 8

LOOr? FOR LOOSE ENDS

We come now to the last step in growing in fidelity:
Fifth, Fidelity will mean that I will carry through in God's

intrustments to me; I will keep faith until the end.
When I asked the leading members of a large church what was

the outstanding need of their church, they replied: "Fidelity." Fifty
per cent of church members are hangers-o- n, getting a free ride,
contributing nothing from purse or person; 25 per cent promise to
do something and then after a few stabs at it drop out They lack
fidelity. The life of the church is carried on by the remaining 25
per cent.

A church had a weather vane put on the steeple, says George A.
Buttrick, with the words, "Thy will be done" on it. A scoffer asked
if that meant that our obedience is as variable as the wind. "No,"
came the reply; "it means that whatever the wind, or the weather,
we must obey."

If we could get people who put their hand to the plow and never
look back, who have inner compulsions and go on no matter the
wind or the weather, we would have a growing people.

Go over your life, and see where there are loose ends, broken
promises, half-fille-d tasks; and begin to complete the incomplete,
fulfill the half-fulfille- d, and gather up the loose ends; and when you
do so, there will be a sense of well-bein- g, a sense of being whole.

In a radio station there was a motto on the wall: "Don't do it to-
day. Put it off until tomorrow, and get stomach ulcers." Unfulfilled
tasks, broken promises, feints at doing this, that, and the other,
bring a sense of tenseness, a sense of the half-don-e hanging over one.
Don't live under that haunting sense of the incomplete. Don't take
up too much, but what you do take up, complete. Jesus said: "As
for the seed in the good soil, that means those who hear and hold
fast the word in a good, sound heart, and so bear fruit steadfastly"
(Luke 8:15, Moffatt). Note: "so bear fruit steadfastly" only the
steadfast are the finally fruitful.

O Father, I am d and weak-wille- Take my in-
tentions, and turn them into driving convictions. Amen.

AFFIRMATION FOR THE DAY: My half-finish- ed jobs
shall all be finished today, for I don't want to be a half-finish-

person.
(From the book "Growine Spirlnullv" published br Abimtdoo-Colrabur- y Prew ofSew York and Nashville. Copyngnt. Keleued by NEA Service.)
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Film 5

ing, Landeros said. Roybal has con Film 4been a resident of San Bernardinosistently devoted himself to vari RICHARD M. PORTER 3:30 Music 4 Winky Dink ....2jfor 10 months. He was a retired Graveside services for Richardous social and economic problem's
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KNX 1070
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son, Harry Blackwell of Pocatel- - bitt Funeral Home in charge ofconsisting of eggs, bacon, orange
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Death is 15 per cent shy of
its mark on San Bernardino
County highways thus far in
1954 compared with the same
date last year.
The box score shows that 163

persons had died in traffic in
the county by Sept. 4 last year.
This year the grim tally is 138.
The decrease in fatalities com-

pares favorably with a similar
tabulation made throughout the
state by the Automobile Club of
Southern California showing an
18 per cent decrease in 1954.
The downward trend was re-

flected also in Los Angeles
county where there were 377
traffic deaths in the first half
of this year compared to 437
during the first six months of
1953.
Slight increases were reported

in only two of the 13 southern
counties of the state Inyo and
Tulare. No traffic deaths were
reported in Mono County for the
second consecutive year.
Meanwhile the Auto Club

joined with the California High-
way Patrol and other safety and
law enforcement agencies cau
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tures but he has not had the time
to make his second call to see if
the work of razing has been start-
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Other dwellings and buildings in
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of which cannot be moved
and must be torn down, will be
auctioned off by the State Division

KCSB Hit Tunes
6:45
KITO Mpsic
KCSB Latin Rythms "

tioning motorists about Labor KCSB News, Weather
KFXM Major League
KNX This Is L.A.

Rosary for Suzanne L. De Vyl- -

8z5
KFXM News
830
KRNO KRNO Calling
KFXM Haven of Rest
8:40
KITO New

new construction. Day holiday driving. 7 P.M.
itated.

!

Is Convalescing
KFXM Family Theater

1:05
KITO Sat Jamboree
KCSB Dedicated to YouSpencer claims that Operation

dere was recited by the Rev. Cle-
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Nudism Speech Topic
Nudism was thoroughly dis-

cussed at the luncheon meeting
Friday of the Exchange Club of
San Bernardino, in the California
Hotel. Guest speaker Edward J.
Daneau, director of Oakdale Nud-
ist Ranch, spoke on "Nudism Yes-
terday and Today and Its Place in
Society."
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KCSB Musical Nltecapi
KRNO Duke's Mixtur
KFXM Football
KITO News
KNX 10 O'clock Wlr
KFI Music

KITO Idaho Calls
KNX City Hospital
KFI Music
10:15
KFXM Sat. Data
10:30
KCAL S&H New
KNX News. Muslo
10:35
KCAL Music A rim
11 A.M.
KITO News
KITO Festival
KFXM Saturday Dat
KFI Mary laylor
KRNO KRNO Calling
KNX G. Drake
11:05
KITO Festival
11:15
KCSB Public Service
KRNO S B. High School
11:30
KFXM Sat Date
KFI Farm & Horn
11:45
KCSB Vocal Showcase

James E. Shepard and James Mosslander said the theft wasBernardino, and one granddaugh
Funeral services for Everett R,not discovered until late Wedter.Sidney Allen, convicted burglers,

were sentenced to state prison for
the time prescribed by law when

Kessel will be at 2 p.m. Tues- -

Officer Seeks
Pistol Lost
In Accident

A policeman without a gun is
like a carpenter without a saw.
Such a policeman is Sgt. John

Bromilow of the San Bernardino
police traffic bureau who lost his
pet weapon as the result of an
accident while answering an
emergency call.
The accident, which resulted

In minor injuries for Sgt. Brom-
ilow occurred last Tuesday
about 200 feet south of Edgehill
Rd. on I St. as he was answer-
ing an accident call at 23rd and
U St.
Two dogs ran In front of

Bromilow's motorcycle causing
him to take a spill and result-
ing in the death of one of the
dogs.
In the excitement Sgt. Bromi-

low didn't notice his gun was
missing from its holster until he
removed his gun belt a few
hours later. He would like it
back or information leading to
its recovery.
The gun was an official police

.38 caliber Colt revolver which
had been converted into preci-
sion type short action job for
accurate firing with special King

Funeral services will be held at nesday when a customer came
in to cash a check.10 a.m. Saturday at Preston Co

lonial Chapel in Riverside. Inter VITAL RECORDSthey withdrew their motions for a
new trial in Superior Judge Carl
B. Hilliard's court.

Investigating the case were
patrolmen Arthur - L. Douglasment will be at Montecito Me

morial Park in San Bernardino. and Richard Bales. Keepsake Diamonds
WILSON JEWELERS

Weddlns Ring
493 E Street

KRNO Citizens tor School
WAS 100-YEARS-O- LD

12 NOON
KITO News

TO BE SEEN AND HEARD

MORENO In Redlands, Calit. Sept. 2,
1954. Luis Moreno, 90. native of Mexico,
resident of Redlands 34 years. Rosary
held Friday at Emmerson's Little Chap-
el of the Palms. Mass Saturday at 9 a.m.at St Mary's Church. Burial In Hillside
Cemetery.

DEAN In San Bernardino, Calif., Sept. 2,
1954, Millard Dean, 61, a native of Mis-
souri and resident of San Bernardino 10
months. Services pending with Stephens
& Bobbitt Mortuary.

WORSFOLD In San Bernardino. Calif,
Sept. 2, 1954, Jessie Robert Worsfold. 90,
a native of England and resident of San
Bernardino five years. Graveside servicesTuesday at 11 a.m. at Mountain ViewCemetery under direction of Stephens &
Bobbitt Mortuary.

BORN
SCHRECKENGHOST In Fontana. Calif..Sept 1, 1954. at the Kaiser Hospital, to
the wife of Robert Schreckenghost, 15466
Pine Ave.. Fontana, a daughter.

FRAIRE In Fontana. Calif., Sept 1. 1954.
at the Kais;r Hospital, to the wife of
Octaviano Fraire. 548 Garden Ave.. San
Bernardino, a son.

MONTOYA In Fontana, Calif.. Sept 1.
at the Kaiser Hospital, to the wife of
Marguerita Montoya. 5318 36th St. River-
side, a son.

VIVOLA In Fontana CaUf.. Sept. 1. 1954.

Both youths chose to defend
themselves in their jury trial rath-
er than have the court appoint an
attorney.
They were found guilty of first

degree burglary Aug. 12 and im-
mediately filed a motion for a new
trial on grounds of "irregularities
of the jury."
The defendants were convicted

of the burglary of Tee's Gun Shop,
1526 E St. last June 12 in which
five revolvers were stolen.
Allen was arrested by San Ber

Jerry Lewis on TV JuryThomas Schofield, Finder of

Fabled Dutch Oven Mine, Dies By T. V. TOPS

at the Kaiser Hospital, to the wite oi
Mino Vivola. 8303 Citrus Ave.. Fontana, LOCHRAY In San Bernardino. Calif.. Septa daughter.exceedingly rich. EMERSON In Fontana, Calif., Sept. 2, z. 1334, Mrs. Maria L. Lochray. 95,

native of Chicago. 111., resident of Cal-
ifornia and Fontana nine years. Rosary
Sunday at 7 p.m. at the Ingold Chapel in
Fontana. The body will be shipped toGreat Falls. Mont., for buriaL

1954, at the Kaiser Hospital, to me
wife of John R. Emerson. 9248 Poplar
Ave.. Fontana, a daughter.

The irrepressible,
Jerry Lewis has been an-

nounced as the "mystery juvenile
guest" who will express his mu-
sical opinions via remote hook-u- p

on Channel 2's "Juke Box Jury,"
at 11 p.m. Lewis is confined to
his bed by a virus infection.

In addition to mining, Schofield
had another claim to distinction.
He had fired some early steam WHITE In Fontana. Calif., Sept. 2. 1954.

of the Soo Canal through the Great
Lakes, is the "Inheritance" story
for 4:30 p.m. on NBC-Radi- o KFI.

DRAMA Peter Lorre portrays
a French police inspector in hot
persuit of a painter whose can-
vasses all look alike, a beautiful
blonde and an eccentric art col-
lector who talks to his paintings,
in "Star and the Story" present-
ed by Henry Fonda, on Channel 2
at 10 p.m.

tractors, the huge cumbersome at the Kaiser Hospital, to the wile oi
William W. White. 1S238 Pine Ave.. Fon-
tana. a son.

nardino police a few days after
the burglary following an 80 mile
an hour chase from Victorville
where he and Shepard were ap

FLORISTStraction engines that hauled borax MARTIN In Loma Linda. Calif.. Sept 1.
in competition with the famous 20-- STEPHENSON'S FLOWERS

When Your Heart Has a Messacre"

Thomas Schofield, noted desert
prospector of an earlier genera-
tion who observed his 100th birth-
day anniversary last July 6, died
Thursday at the San Bernardino
County Hospital. He had been ill
for only a few days.
Funeral services will be held at

2 p.m. Tuesday in the O'Donnell
Mortuary at Barstow with the
Elks in charge. Schofield had
been a life member of San Ber-
nardino BPOE 836.
Schofield, best known as the

1954, at Loma Linda Hospital, to the wife
of Sam James Martin, 730 W. Citrus St.
Colton. a daughter.prehended by sheriff's deputies. 409 E Street Phone DOCUMENTARY "One Mile of

Rock," the story of the buildingMcGARITY In Loma Linda. Calif.. Sept.
mule teams.
Schofield was a native of Buf-

falo, N.Y., but had been a Cali
Sentence for first degree burg FUNERAL DIRECTORS1. 1954, at Loma Linda Hospital, to the

wife of Doyle Ralph McGarity, 13078
S. California St., Yucaipa. a daughter.lary is not less than five years

fornia resident for 70 years. He How a nightmare turns into realimprisonment. TITTLE In Loma Linda, Calif., Sept 1,
had heard nothing of his family ity will be divulged when "Inner

Sanctum" presents "The Third
1954. at Loma Linda Hospital, to the wife
of Maurice Eugene Tittle, 1309 TurrUl
Ave.. San Bernardino, a daughter.for over 50 years and presumed

Lord's
Funeral Chapel

Roy G. Carlson Fred W Lord
Distinctive Funeral ServiceLady attendants nrovided

DODDS In San Bernardino. Calif., Sept 3.
Man Reports His
Hubcaps Stolen

sights. The serial number of the
gun is 685197H. It has a pair of
special target grips made of
natural finish oak. Jt is valued
t $115.

First Congregational
To Hear Professor
First Congregational Church in

San Bernardino will present the
Rev. Gordon D. Kaufman as
speaker at the 9:30 a.m. worship
Sunday. His message is entitled
"Magic or Religion?" He is a re-
cent graduate of Yale University
and is presently on the teaching
staff of the Claremont School of
Religion.

Child's Condition
Said Good After
Sink-Clean- er Drink

Fate," on Channel 11 at 9 p.m.
Mickey Rooney as Mickey Mulliman who found and lost the fa 1954, at Laurel Hospital, to the wile oi

Kenneth Dodds. 625 E. 4th St, San Ber-
nardino, a son. 1358 N Mt Vernon Ph. gan launches a home-mad- e spaceCALDWELL In San Bernardino, Calif..bled Dutch Oven Mine in the

mountains around Danby, had

them dead. He never married. In
the early 1900s Schofield was a
partner of Arthur L. Doran in lo-

cating several mineral deposits in-

cluding the extensive limestone
ledges at Chubbuck. In recent

Sept 2. 1954. at Laurel Hospital, to tneFloy Tolson, 439 G St., Apt. 1,
reported to San Bernardino police

ship and apparently rockets to the
moon on Channel 4's "Mickeywife of Richard Caldwell. 256 E. 11th St.

San Bernardino, a son.
MARK B. SHAW CO.. INC.
FUNERAL DIRECTORS

Member National Selected Morticians
Reeardless of Your CircumstancesFriday the loss of two hubcaps ROSENBERG In San Bernardino. Calif.. Rooney Show" at 8 p.m.Poisonous sink flush solution wasSeDt. 1. 1954. at I.aurel Hospital, to tnefrom a car parked in front of that Our Services Are Available. Servingwife of Kenneth Rosenberg. 871 Busseyyears he had lived in Danby where

been a San Bernardino County res-
ident since the early 1890s. For
the last 40 or 50 years he had
spent much of his time trying to

the mine he thought
address. drunk by a Bloomington

girl Wednesday resulting in herSt.. San Bernardino, a daughter. can Bernardino Since 1711.
MEMORIAL CHAPEL

468 Fifth SL San Bernardino Ph. 2131CALHOUN In San Bernardino, Calif..The hubcaps, valued at $20, were Judge John P. Neilson was his un-
official guardian. Sept. 1. 1954. at Laurel Hospital, to tne

MUSIC Carlos Chavez, one of
the best known and most highly
regarded conductors and compos-
ers in Mexico, will take the podi

hospitalization Thursday.taken sometime between midnight wife of Alvin Calhoun. 7170 Alice St.
Highland, a daughter. Little Linda Cotton, daughter ofand 8 a.m. CANT In San Bernardino. Calif.. Sept 2.

RALPH WM. ALLEN
Funeral Home

130 3. Willow. Rialto. Phone 11
San Bernardino Phone Dial 64

Mr. and Mrs. Thomas Cotton,1954. at Laurel Hospital, to tne wue oi
99853 Cedar St., Bloomington, wasLester Gant. 25R48 E. 9th St. San Ber-

nardino, a daughter.
um to conduct the Los Angeles
Philharmonic Orchestra on NBC- -FROM NINE TO FIVE By Jo Fischer rushed to Kaiser-Fontan- a HospitalGOODNER In San Bernardino. Calif.. Aug.

EDUCATION DIRECTOR
NAMED BY NA2ARENES

KREMER FUNERAL HOME
Personally Conducted

Servicessi. 1954. at Norton Air Force Base Hos after suffering a relapse ThurspitaL to the wife of S. Sgt Richard 1446 MT. VERNON AVE. PH. 5119 day. Arrow Ambulance wasGoodner, 481 Donna Dr.. San Bernardino,
a son. called to the emergency and servedIn San Bernardino. Calif., STEPHENS & BOBBITT

FUNERAL HOME
1159 f Street PhonSpot. l. 1954. at Norton Air tsase as escort to the hospital.Hospital, to the wife of A.1C. Alfred Scio--

linio. RSfi G St.. Colton. a son. The child's condition was "good"
WHITE In San Bernardino, Calif.. Sept. I GROVE

COLONIAL MORTUART
733 Highland Ave. S.R Ph.

Friday.1S4. at Norton Air Korre Base Hospital,
to the wife of A.2.C William White. 882 She received medical attentionCardiff St.. San Bernardino, a son. STANLEY U DICKET

MORTUARY Wednesday after drinking the poisPETERS-- In San Bernardino. Calif.. Sept
2. 1954, at Norton Air Force Base Hos 8030 Mango Fontana VA on.pital, to the wife of AB John reters.
m 1 Rnr 345. Ran Bernardino, a son. INGOLD CHAPEL,

(Funeral Home)WRIfJtTT In San Bernardino, Calif.. Sept Fire Damages Home16716 Upland Ave. Fon. Ph. VA2. 1954. at Norton Air Force Base Hos-
pital, to the wife of 2nd Lt Frederick
Wright, 144 w. Base une. v erne. Fire, believed to have begunTILUE'S FUNERAL HOME

551 No. Mt Vernon Ph. r919

Radio's "Hollywood Bowl, at 3:40
p.m. Mischa' FJman will be guest
soloist.

e
The history of the mink, from
the time it is born to the moment
it becomes part of the coat cher-
ished by American women, is fea-
tured along with a gibbon ape and
an Indian horn bill on "Pet Show
Case," on Channel 5 at 5 p.m.

-

Victorville Meetings
Led by Former Pastor
The Rev. Lottie B. Newman,

former pastor of Northend Assem-
bly of God Church in San Bernar-
dino, has been conducting evan-
gelistic meetings at Victorville' As-
sembly of God Church. She waa
ordained in February at Fresno
and is' serving as an evangelist
with the Southern California Dis-
trict of Assemblies of God.

wn.l.ARnTn San Bernardino. Calif.. Sept from a short circuit in a radio,
2. 1954, at Norton Air Force Base Hos CEMETERIES caused consiaeraDie o age inpital, to the wife of A.LC. Earl wuiara
16483 Valley Blvd.. Fontana. a son. the home of Mrs. Elsie HerreraBATE MAN In San Bernardino. Calif.. at 1462 Kingman St., San Bernar

MONTECITO MEMORIAL PARKCemetery Lota, Mausoleum,
Crematory

Ph. San Bernardino 90

South End Waterman Ave.
dino. -

Lawrence W. Godfrey of
Hutchinson, Kan., has been ob-

tained as director of Christian
education for the First Church
of the Nazarene and Valley
Christian School in San Bernar-
dino.
Godfrey- - has been trained

scholastically and by experience
for these positions, according to
the Rev. Clyde A. Rhone, pas-
tor.
For the past four years he

has been employed as educa-
tion director of the First Church
of the Nazarene in Hutchinson,
Kan. Prior to entering the
church education field he served
20 years as teacher and princi-
pal in the public school systems
of South Dakota and Nebraska.
Godfrey will do some teaching

in Valley Christian School on
the junior-hig- h level. He will al-
so be responsible for integrating
the week-da- y school with the
church's growing Sunday school.
Mrs. Godfrey served in the field
of church song evangelism for 10
year and Is an accomplished

Before being extinguished by
crews from two San Bernardino
fire trucks the fire damaged the

GREEN ACRES MEMORIAL PARK
Beautiful New Development
Serving; the Inland EmpirePh. Colton 963 Bloomington. Calif

Sept 2, 1954. at Norton Air force ease
Hospital, to the wife of Mai Birttrum
Bateman, 3431 Mountain View Ave.. San
Bemardiao, a daughter.

DIED
BERA In Riverside. Calif.. Aug. St 1954,
Jesse H. Bera. 62. native of Michigan,
resident of Riverside two years and for-
mer resident of Colton and San Bernar-
dino from 1928 to 1952. Services at 10
am. Saturday at Preston Colonial Chap-
el in Riverside. Interment at Montecito
Memorial Park. San Bernardino.

radio, wall and dresser in a bed
room. Only person in the house atMOUNTAIN VIEW

CEMETERY
San Bernardino PhoneHighland Avenue at Waterman

the time was the occupant's
daughter.

is . 1

A6to $100.00 OFF
NEW SERYEL(MiiLT mm

'UNSHACKLED"
KFXM

lvry Soturdoy at
:30 P. M.
DIAL S90

FREE
Home Trial

CONTOUR CHAIRS
Fosters

GIFT SHOP
848 Highland . Ph. 78

LAWRENCE W. GODFREY
. . . new school director
singer and musician. Tbe God-
freys have two children, Robert,
&, and Richard S.

Two weeks' vacation isn't long enough, Deleria. It takes
that much time to f ind out you need threo wttks. J 33S Highland Ph.
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I IFIRST UNIT IF
ONTARIO n".MTini nrIIS ID BE

PAID FOR 111
PMJGE READY

II HALT LOCAL

RED GESTURES

IllIfCLES
DEFY GRAVITY

IN MLE-CE- II

Fontana Bridge Party Declared
Success; Club Committee Lauded
For Enjoyable Social Function

Family Leaves on Motor Trip East; Chaplin
Tells of Reasons for Prison Riots

that the punishment of criminals
was not greater. Prisoners have
two days a week of leisure, engage
In and witness sporting events, may
read or write or do as they please,
enjoy movies and other sources of
recreation, and get their whole-
some meals regularly, the speaker
asserted. This, he added, docs not
provide a great amount of punish-
ment.
He also deplored the practice of

permitting the youthful entrant in
the prison to mingle with the hard

m ri u. s.
Mojaves, Others to Register on

Monday at Postoffice in

San Bernardino

(Special Staff Correspondence)
VICTORVILLE, Aug. 17. Efforts

are being made to compensate the
Indians of the Mojavo region for
lands which were taken from them
many years ago. It is said that
the treaty provided for payment to
the Indians but that Its terms were
never carried out by the United
.c.-- .. rjnVernment Citizens who

, . ,nfA r..tn'T,t Onn fi n flri With1"VIndians are' requested to inform
em lno lIthem to appear at San Bernardino
Monday, Aug. 19 at 1:30 p. m

for enrollment. A representative
of the Indian bureau will be pres-
ent at the Sap Bernardino post-offic- e

to take the namc3 of the
Indians and secure the necessary
lf..Mr.,IH TT T7 Wnla, ,,M-i- lv.
om,B . t,, Tn,nn .,..,,.
will superintend the enrollment
Notices have been, posted in Victor--
vlllo and In other Mojave Valley
postofflccs advising the Indians of
their rights. It is not known even
nnnrrtvtmatAlit hmir monr 'Tllfllnns' -
are living n the northern part or
San Bernardino county.
Congress recognized the fact that

hn.i nnt hppn ltcnt with
the Indians and in 1928 passed a
measure nrnuiriino- fnr nroiier relm- - .

ened criminal of twice his age.
The Rev. Mr. Soldcn is now pas--

tor of St. Mark's Lutheran church
of Santa Monica and was formerly
pastor of the Lutheran Memorial
church of Madison, Wis., having the
largest attendance of University of
Wisconsin .,.. nf n
in that rltv. n.i. th. wnr ,

served as chaplain at Camp Grant,
III., and In other training camps
both here and overseas.
Floyd Gamble, of Fontana, one

or me foremost leaders of mass t

singing In the country, has been
Invited to lead the community sing
ing at the Redlands bowl next
Tuesday night.
Many Fontanans
Plan to Attend
Because of their Interest both In

Via knn.1 off,, I,.- - fp.. ,1

ia , Y .t .,'. """twtt; insula anu in uiu ailisuy ul
Mr. Gamble, many Fontana resi-
dents are planning to be in attend- -
ance.
When In Kansas City Mr. Gam-

ble led the singing of a Men's
Bible class of 25,000, the largest or- -
ganlzation of Its kind in the world.
Mnce coming to ontana he has

bursement. Secretary Lyman Wil- - Chicago Civic opera. She will be ac-b-ur

of the Interior department is companied In three groups by the

given generously of his time in fos-- ' ma(ie possible by the law. Indians
tering many local musical events, residing in California in June, 1852,has directed community singing or their descendants, are to. be In-
here and has been an active lead- - eluded as beneficiaries when proper
er of the American Legion chorus. pr0ofs are submitted. They will

for sponsoring a lights j reive assistance in presenting their
golden Jubilee, honoring Thomas A. claims. Lapse of time or ordinary
Edison on the occasion of the fif-- statutory limitations will not af-tie-th

anniversary of the incandes- - i foct these claims,
cent lamp, were perfected at a Several Indians living In the vlo
meeting of the Orange Belt Electric i inity of Vlctorville, sometimes
club held at the Fontana Farms known as Molave Indians, but said

(Special Staff Correspondence)
ONTARIO, Aug. 17.

Dr. Merton E. Hill, principal of
Chaffey high school and junior col-
lege; George P. Weldon, F. E. Chaf-
fee and C. E. Perrln, faculty mem-
bers; and C. E. Topllff, building
superintendent, were members of
a party which Journeyed yesterday
to Long Beach for a deep-s- et fishing
expedition. The party chartered a
boat and Is reported to have made
a goodly catch.
Miss Eleanor Latimer, who was

long connected with the Ontario
office of the Ontario Power Co. and
the Southern California Edison Co.,
but who was transferred to the
Santa Ana Edison offices shortly
after her return from an eastei--
trip last month, Is a week-en-d visi-
tor with friends in this city.
Miss Dorothy Kaufman, daugh-

ter of Mr. and Mrs. J. J. Kaufman,
1002 South San Antonio avenue, has
Rone to Hermona Beach ,wehe she
expects to spend the coming two
weeks with Mr. and Mrs. D. C.
Stults and family, 407 E.ist E street,
vho are passing some time at the
coast.
Miss Opal Robertson, well-know- n

Or.tarlan, who has been making her
heme In Los Angeles rinre her re-
cent return from a stay of two
years in Paris, France, is a visitor
in the city over tho week-en- d and
la a guest at the home of Mr. and
Mrs. Hugh H. Frankish, 206 West
Emporia avenue.
Mr. and Mrs. Alex W. Elmslie,

530 Nocta street, are enjoying a
trip to Toronto .Canada, and other
enstern points, expecting to be ab-
sent for some three weeks. Mr.
E'mslie made the trip as a dele-
gate from this district to a conven-
tion of the Y's Men's club.
Mr. and Mrs. R. K. Smith have

returned to their home, 502 West
Fifth street, after a two week's
motor trip to Santa Cruz and other
points of interest In the north.
S. Ralph Ryan of Colton was a

risitor in Ontario today, motoring
over. Mr. Ryan is now connected
with the Riverside Enterprise.

SCOUT BENEFIT

Bloomington Takes on Festive
Air; Public Celebration
Enjoyed by Residents

As a benefit for the Boy Scouts,
Bloomington yesterday assumed a
festive appearance, and staged a
public celebration In the form of
a watermelon feed, dance and oth-
er entertainment The afternoon
program, In charge of Mrs. Denver
Chaffee, was presented in the out-
door tehater. which is enelrelpd
with an abundance of shade trees.
The program Included: Piano se
lections bv Mrs. Grace Shonnnrrf
Newman, talented Bloomington mu-
sician; a solo by Mr. Lincoln Blake;
readings, by June Clarke, of River-
side: vocal selections bv Hazel nnH
Lois Erown, local radio artists; se
lections by Robert Workman, and
selectios by the Ahler trio.
An equally varied entertainment

program was announced for the
evening, the feature attraction
being the outdoor dance. Another
feature was a talk by Nicholas B.
Harris, Los Angeles detective, and
songs by Bob and Monty, all being
radio artists.

Colton Confectionery Will
Open for Business Monday

The Colton Sweet shop will again
open for business on Monday morn
ing, It was announced by Mrs, Ol-

ive McMorrow who With her moth
er, Mrs. Jennie Hargls will operate
the business. Mrs. Hargls has re-
cently bought the establishment
and she plans to run It on the same
basis on which It was when Mrs.
George Burch was the proprietor.
Cleaning and restocking have

been accomplished last week and
the two women plan to serve
lunches on Monday. Mrs. McMor-
row, who is to be responsible for
a large share of the work, was for-
merly associated with Mrs. Burch
nt the sweet shop.

Music Lovers Will
Get Unusual Treat

i:f ttt:
fix v if

U ' V -

fad "

Dorma I.ec, noted con-- ti
alio, who will appear at

the Itcdlnnds bowl pro-
gram Tuesday nirrht.

TJ0W 1 DeVOtf CS GlVeil
Promise ot Rare
Music Program

Rcdlands bowl devotees are of-

fered two resplendent programs
this week. Tuesday night, usually
r'ct aside each week for the

popular programs md com
munity sings, will be featured by
the 'Community Music association's
presentation of Dorma Lee, famed
contralto.
On Friday night, the Community

Music association will present
r laige, premiere aanseuse

with the Los Angeles and San
Francisco grand operas for the last
three years and formerly or tne

i Miscba Gegna Trio. Another on the
Friday night program will be
Rudolph Renter, internationally
known pianist
Few Reach Such
Startling Success
"Few artists achieve such start -

ling success in tncir nrst season as
has Dorma Lee, contralto. One of;
the most sought-nfte- r engagements
in New York city is an appenrance
with the New York Oratorio so-
ciety, under the leadership of Al--
hert btoessel. J lie announcement
that a new and hltncrto unknown '

contralto soloist would sing at the
annual performance of "The Mes
siah" with this famous organiza--l
tlon at Carnegie hall In December,!
1927, naturally aroused much curi-
osity In the musical world, but the
success of the newcomer with the
critical audience more than justi-
fied the innovation. Other out-
standing engagements followed
quickly, including an appearance at
the Westchester festival In May,
1928, and a number of appearances
aa soloist with the New York Svm- -
phony orchestra at Chautauqua,
N. Y.
"Such a remarkable first season

was not the result of mere chance
or 'good luck.' Back of this ap-
parently sudden emergence into
prominence were yctrs of careful
preparation and an unusual com-
bination of qualities which assure
for Dorma Lee a place In the front
rank of American artists. A real
contralto voice is in Itself a rarity
and the voice of Dorma Lee Is un-
questionably one of the most beau-
tiful organs of the day. Carefully
trained and developed under the
best masters, It Is smooth and even
throughout Its extensive range, rich
and colorful In quality with mat
warmth of feeling which Is the
peculiar possession of only the j

chosen few. Tall and statuesque,
Miss Lee's personality adds a note
of charm which audiences are
quick to appreciate.
Inherits Talent
From Mother
"But more important, perhaps

even than the raie voice and
charming personality, Is the excep-
tional musicianship which forms
the background and molds the in
dividuality of her singing. Much of
this musicianship car, be traced to
a sound training ns pianist and or-- 1

.. . . , . . ..nantf T V. I I 1 timitl 11IIIK lll'l UWL'Ill lll'III
her mother, a professional mu-
sician, Dorma Leo planned a mu-
sical career and prepared herself
for It, but It was only after her In-
strumental training was complete
that the benuty of her voice de-
veloped to such a marked degree
that a vocal career Inevita-
ble. Her vocal training began with
Reinhard Meyer, of Pittsburgh.
Going to New York city to con-
tinue her study, she placed herself
under tho guidance of Joseph
Regneas, who Immediately recog-
nized her unusual qualifications
and took great Interest In her ad-
vancement. Her repertoire was
coached by Harry Oliver Hlrt, who
selected her as contralto soloist for
his own church choir at Munn Ave-
nue Presbyterian church, East
Orange, N. J one of the best choir
positions In tho metropolitan dis-
trict.
"Miss Lee's repertoire is unusual-

ly extensive covering a wide range
In opera, oratorio and concert."

4
San Fernando Woman
Is Colton Visitor
Mrs. James Maust, of San Fer-

nando, was a visitor at the George
Goodwin home on East I street,
Colton, this week.

SEPT,15

Completed Mill Will 1 lave Output
Of 750 Barrels Daily and
Employ Force of 200 Men

Construction of a $200,000 plant
for tho production of white Port- -

' land cement is under way at Chan--
buck, on the Phoenix extension of
the Santa Fe tallroad between Ca-- i

diz, San Bernardino county, and
Parker, Ariz.
With 75 men employed in the

work, the first unit of the mill Is
being erected and will be completed

; by Sept. 15. The first unit, wjiich
' will cost approximately $70,000 and
will have a capacity of 150 barrels
a day, will give employment to
about 100 men.
El Paso Firm
Owns Project
The erection of the remainder of

the plant will be started immecli- -'
ately after the first unit Is com-- i

pleted. The finished plant will have
a capacity of 750 barrels of cement
a day and will give employment to
about 200 men.
A Dissel plant has been Installed

in the first unit and a well is being
sunk. The plant Is being construct-
ed at Chubbuck because of the lime
deposit there.
The project Is being undertaken

by the National Portland Cement
Co. of El Paso.

Three Arraigned in Colton

Justice Court, Two for Rum

Three men were arraigned In the
justice court of C. F. Healey in Co-
lton yesterday.
Juan Garcia, of Colton, was ar-

raigned on a liquor possession
charge. He pleaded not guilty and
his bond was fixed at $500. The
trial was set for Aug. 27.
Lucia Gomez, also of Colton, was

arraigned on the same charge. He
also pleaded not guilty with a bond
set at $500. His trial isalso to be
on Aug. 27.
The third man was Candero

Calasquez, who was returned from
Hanford by the sheriff's office to
answer a charge of rape. The pre-
liminary hearing is to be held on
Aug. 21, the bond was set at $2,000
Lilyan Soares Leaves
For Tulare Visit
Miss Lilyan Soares and her house

guest, Miss Izabel deSllva, of Co-
lton, left yesterday morning for
Tulare, where they will be guests
of Miss deSilva's sister.
Read the Classified.

RoofLeakC
1ITTLE leaks now may

big repair bills
soon. Let us inspect your
roof, give you an estimate
on repairs or on a new color-
ful roof of beautiful enduring

BEAVER
VULCANITE
SHINGLES

Twelve beautiful colors and
blends lend enduring beauty,
permanent protection to your
home. Write or phone.

CHAS. C. ADAMS
LUMBER CO.

BASE LINE AND I STREET
PHONE 402-0-

Exclusive Dealers in
Beaver-Vulcanit- e

Mfg. Products

1lit
3

11

MM!
NrWSPARIOM T5

EQUASOSSB

8PARTONS"
Phone 422-2- 9

MM
SHOOT IS PI

Tri-Cit- y Club Arranges Redlands
Southern California Title
Event f,or Next Sunday

The Tri-Cit- y Motorcycle club,
romprlslng riders from Redlands,
San Bernardino and Riverside, yes-
terday completed arrangements for
a Southern California championship
hill climb a week from today. The
rllmb will be conducted at Crystal
Springs hill, two miles east of Red-
lands on the Occan-to-Ocea- n high-wa- v.

Nervy drivers will match their
skill and the power of their motor-
cycles against gravity In the Sun-- ,
day afternoon event. The hill to--!
ward which they will point their
mounts has a 78 per cent grade, on
which an automobile could no more
than start an ascent.
Prizes Offered
Best Riders
The club Is offering $300 In cash

prizes besides merchandise awards
to the most skillful riders. The ar- -
rnngements are being handled by
Ralph Tregea of San Bernardino.
officers of the club are: Kenneth
Hough, Redlands, president; Bill
Matt son, Rcdlands, secretary; Wal-
ter Weaver, Riverside, treasurer,
and Joe Stewart, Riverside, road
captain.
Club events will start the pro-

gram at 1 p. m. These will be open
to various types of motorcycles
ownpd bv mplnbers o( tne Tri-Cit- y

"
Motorcycle club. The major events,
open to all, will start at 2 p. m.
The more sensational climbs will
be endeavored by such noted cy-
clists ns Sam Parct of Los Ange-
les, who holds numerous

championships. The last time
a hill-clim- b was conducted on
Crystal Springs hill, only two mo--
torcycles were able to reach the
top. More than 100 tried.
Redlands will be represented In

the unique contest by Kenneth
Hough, James Melvin and others.
Pan Bernardino will enter Ralph
Tregea. George Connors and oth-
erg- - Riverside will be represented
u., ,:,,;- - T?oa-- h pni rwi.-i-r Jr.
Stewart, Paul Yacoby, Russell
Rows, Mike Stowe and others.

-

MAN mi
HIT IN CRASH

Redlands Passenger One of 19

In Stage Which Drops From
Narrow Mountain Road

(By Associated Pres)
OGDEN, Utah, Aug. 17. A dis-

patch from the Evanston, Wyo.,
correspondent of the Standard-Examin- er

says a Pickwick bus went
off a narrow road .near Wasatch,
Utah, last night and was wrecked.
Nineteen passengers were injured.
Mrs. H. N. Thompson, 35 years

old, bound from Redlands, Califor-
nia to the East, was so badly hurt
cl..-- ,,'na itnnHtfl in nntlmia lioi trln

, ui it,.HUU JS UCIIlg CClIb 411. AI1U
Mrs. H. J. Lowry, returning to their
home in Newcastle, Pa., with two
children were badly bruised.
A man with a severed artery re-

fused to give his name, even to a
physician at the hospital where he
received treatment. C. W. Capncr
and Lawrence Capner, brother? of
Centralia, Wash., also were among
the most seriously Injured. Most of
tho other passengers were able to
continue eastward.
The bus, bound from Salt Lako

City to Denver, went off the most
narrow part of the highway when
an approaching truck refused to
yield tho right of way, passengers
said. The truck driver continued on
without stopping. Passing motor-
ists took the passengers to Evans-ton- .

Colton Legion Post Host to
Championship Baseball Team

Members of the American Legion
championship baseball team of the
Southwest, from Arizona, were
guests of the Colton post yester
day, when they played a practice
game at the Colton high school
grounds. The team Is composed of
lads under 17.
The championship team Is cn

route to San Francisco to pluy the
Mills Valley outfit today.
Riley Fox and Family
Motoring Through State
Mr. and Mrs. Riley Uox and chil-

dren, Fay and James, of Colton,
left last week for the northern part
of the state where they plan to
spend their vacation.
Mrs. G. W. Sears, of Colton, left

yesterday for tho Allison ranch in
tho mountains, where she will be
the week-en- d guest of Mr. and Mrs.
Earl Allison.

GUARANTEED
PLATES
As Low As

$10.00

Los Angeles Detectives Alert,
Three Men Arrested for

Aiding Mass Meeting

City and county authorities yes-
terday Increased their vigilance, as
a red tide threatened to sweep from
Los Angeles Into the Redlands dis-
trict In protest against destruction
of the communist camp for chil-
dren near Yucaipa. Los Angeles
officials yesterday warned Red-lan-

of the posslbilty of a red
demonstration in or near the city,
where prosecution of the camp
leaders has centered.
Communist headquarters in Los

Angeles conducted a mass meeting
Friday night, where news was
spread through radical circles that
seven leaders of the Yucaipa re-
sort had been held for superior
court trial at a hearing In Red- -
lands earlier In the day, Los An-
geles detectives made several ar-
rests, charging men with agitating
against the raids upon the Yucaipa
canyon stronghold.
Radical Literature
Peddlers Arretted
Detective Lieutenants Wood and

Gardner of the Hollenbeck Heights
division of the Los Angeles police
department, arrested two men Fri-
day night and charged them with
distributing handbills In violation
of the city ordinance which pro-
vides against the distributon of
conimuist Iterature. They are Sol
Erenberg, 25 years old, a carpenter
of 3127 Wabash street, and John
Rlsceivlc, 42 years old, a machinist
of 81!0 West Florence avenue. The
detectives arrested them at 2000
City View, where they were accus-
ed of distributing handbills adver-
tising the meeting Friday night In
Cooperative hall.
Hack Roberts, 22 years old, was

arrested at Twenty-firs- t street and
Griffith avenue while In the act of
distributing similar literature to
houses In the street. Copies of the
reading matter, according to Detec
tive Lieutenant McCIanahan, Brad-
ford and Wylle, who conducted the
Investigation and made the arrest.
solicited attendance at a commun
ist meeting to take place at 8 p.
m. at the Cooperative hall, 2706 i

Brooklyn avenue.
"Fight against police brutality"

and "come In mass to protest
against the destruction of the
onters tniiurcn s summer

Camp," were the heads of one of
the circulars being distributed by
the men. '
Minor Charge
To Be Pressed
Roberts was arraigned before

Municipal Judge Bogue, and asked
for a trial by Jury, which was set
for Sept. 11. Bail was placed at
583.
Roberts Is said to be a colleague

of Yetta Stromberg, the
girl leader of the Yucaipa camp

who is ono of the seven defendants
bound over to superior court at
Friday's preliminary hearing In
Redlands. She and five other wo-
men and a man also confront the
charge of having conducted the
camp without license from the San
Bernardino county health authorit-
ies. This Is a misdemeanor, and
the other charge, that of flaunting
a red flag as a symbol of opposi-
tion to orgenlzod government, is a
felony.
Charles G. Potter, Redlands Jus-

tice of the peace, announced yes-
terday that no change had been
made In plans for the trial before
him on the misdemeanor charge.
This trial will be conducted In the
Rcdlands court a week from tomor-
row. It was Judge Potter who held
the seven for superior court trial
on tho felony charge brought by
District Attorney Georgo H. John-
son after a series of raids on the
northeast Yucaipa settlement,
y Leo Gallagher, Los Angeles at-
torney and expert on constitutional
law. defended the seven alleged
Soviet agents at the Redlands heari-
ng. He and Robert Whltaker ad
dressed the mans meeting in Los
Angeles, protesting against alleged
cruel treatment of the defendants
hy officers.
Cooks' Absence
Causes Protest
It was charged by speakers at

the muss meeting that Federal im-
migration authorities, Redlands po-
lice and county officials raided the
cinnp near Yucaipa on Aug. 2 and
took nil but three adults to the San
Bernardino county Jn.ll. Those de-
tained Included the cooks of the
ramp. It was claimed, and the 40
children In the camp went hungry
throughout tho night. It was
charged further that tho authori-
ties returned to the camp on Aug.
3 nml arrested nine persons, using
slmng-ar- tactics. Ono woman was
f,llj;litly Injured by an officer when
hn refused to leavo her son, a
speaker alleged.
Cooperative- hall at 27O0 Brooklyn

avenue, where tho mass meeting
was held, was headquarters for the
yucaipa camp and children for the
resort were recruited there and ex-

amined before being sent to Yucai-
pa. Most of the children In camp
were sons and daughters of work-
ers In the ll'iylo Heights district
nf I .ns Angeles.
Albert H. WalncHS, chief of staff

for the research bureau of the Bet-

ter America Federation, advised
Redlands authorities that commu-
nist agitation probably would
.piead from Lou Angeles to Red-land- s

and that a demonstration
Sunday might be tho result.
The circulars advertising tho Frl-la- y

night mass meeting boro the
iiaines of the Young Communist
league, In which several children in In

tJle Yuralpa enmp claimed member-
ship, and others of tho handbills

(Special Stuff Correspondence)
FONTANA, Aug. 17. Success

crowned the efforts of the commit-
tee acting for the Fontana Wom-
an's club at the bridge and 600 card
party held on Friday evening in
the clubhouse, where a large num-
ber of members and friends of the
club gathered for a Jolly evening.
The interior of the clubhouse had

been artistically decorated with
massive bowls and baskets of roses
in a variety of shades, which great-
ly enhanced the beautiful Interior.
These roses were the gift of Mrs.
George Steelman of the Fontana
nursery.
Immediately following the card

games delicious refreshments, con-
sisting of a Dutch plate supper,
was served, which added to the
novelty of the evening.
Prizes were awarded to Mrs. H.

J. Ross, O. F. Edward, Mrs. Rich-
ardson and O. P. Tldd for holding
the highest scores In bridge and 500.
Mrs. O. T. Barnard, Mrs. T. Ford,
R. Rivera and B. F. Bulen Jr., won
the prizes for second highest score,
and Mrs. B. F. Bulen Jr., Mrs. Peter
Day, J. Hulem and H. J. Ross
scored the lowest points, for which
they received the consolation
awards.
Committee Makes
Function Success
The committee responsible for

the success of the event was com-
posed of Mrs. Bert Taplin, Mrs.
James Jack, Mrs. II. J. Mcany,
Mrs. J. W. Stepp, Mrs. F. B. Wil-
liams Jr., Mrs. R. Leonard, Mrs.
George Steelman and Mrs. F. Reyn-
olds.
On Friday Mr. and Mrs. T. C.

Plant and children lef by motor for
a trip to Boston, Mass., via the
Lincoln highway. Mr. and Mrs.
Plant expect to spend six weeks in
the East, returning In time for the
opening of their hatchery the first
week In October.
Pointing out what he considers

to be wrong In America's prison
system, the Rev. A. J. Soldcn, for
four years chaplain at the Federal
penitentiary at Leavenworth, Kans.,
delivered a forceful address of more
than ordinary Interest at the last
meeting of the Fontana Realty club.
Overcrowded prisons are par- -

tlally responsible for the recent out
breaks which have occurred
throughout the country, the speaker
said. He added that quarters at
Leavenworth built to accommodate
2,500 persons were now housing
3,700.
There Is an undue amount of

idleness in the average American
prison,, he said, and he deplored

MANY SIGN FOB

SWIM GEASSES

Registration at Colton Plunge
Continues for Red Cross

Water Instructions

Registrations begin at the Colton
municipal plunge the afternoon
and continue Monday morning
for the two weeks of Instruction in
swimming, to bo offered under the
auspices of the San Bernardino
chapter of the American Red Cross
Persons unablo to swim and those
who wish to Improve their ability
are eligible.
Instruction will be given by Wen

dell H. Bernheim, official Red
Cross examiner, for the past two
years president of the University of
waiiiornia me saving corps.
Over 7,000 persons are drowned

each year in the United States, ac.
cording to Mr. Bernheim, and over
85 per cent of these deaths could
be avoided had tho victims had the
proper training In panic prevention,
life saving or swimming.
Mr. Bernheim Just completed a

campaign of similar nature in Bale- -
ersfleld, and last year in Bakers-fiel- d

he conducted a record cam-
paign for California there, having
over 2,500 persons in dally attend-
ance and receiving Instruction.
Classes will be held for men,

women and children.
The aim of the course Is to teach

the art, to teach
good swimmers Red Cross life sav-
ing methods and to give Instruc-
tion to those who care to Improve
their ability by learning new
strokes.
There will be no fee to those who

bring their own suits, it was an-
nounced last night, or In tho men's
and life saving classes. All others
will bo required to pay a small
weekly fee. Tho course will be di-

vided Into two parts, each lasting
one week.

carried the names of the Workers'
International Relief, International
Labor Defense and the Women's
Consumers Educational league.
Another piece of literature sought

attendance at a meeting of the
Trado Union Educational league at
headquarters of the Needle Trades
Workers' Industrial union at 656
South Los Angeles street
Jodie Lugo Visits
Parents In Colton
Jodie Lugo, of Los Angeles, is

spending tho week-en- d with his
parents, 764 North Seventh street,
Colton, Young Lugo formerly at-

tended the Colton high school,
where he took several leading roles
the operettas. Ho Is at present

enrolled In tho Universal machine
shops at Los Angeles.

now cn(ieavorlne to anclv the re- -

iiff althnnirh somewhat belated.

to be Piutes, ore interested In the
proposed adjustment by the Gov-
ernment and will go to San Ber-
nardino for enrollment next Mon-
day. It is understood that satis-
factory settlements were made with
some of tho Indians but all claims
will be Investigated. The act of
Congress provides that the attorney
general of California shall bring
suit in the court of claims to de-
termine what is due to those w'ho
have good grounds for payment.
There is no cost or fee of any

sort for Indians applying for enroll-
ment, and their cases will be prop-
erly presented by the attorney gen-
eral. Although there has been a
delay of some 77 years In adjust-
ing some of the claims, Uncle Sam
Is now trying to see that Justice
is done.

Mrs. Ray Riley Will
Be Greeted by Her
Friends in Colton

. With a large committee working
on the reception for Mrs. Ray Riley
at the Anderson hotel parlors Mon-
day afternoon, Mrs. Nancy Ray
Guire, chairman, announces that
everything Is now in readiness for
the event. All of the Colton women
have been invited to attend the re-
ception and greet Mrs. Riley.
The sun parlor on the second

floor of the Anderson hotel will be
used for the reception and bou-
quets of flowers are to be used as
decorations. Numbers will be given
during the reception, from 3 to 5
o'clock, by the Ahler trio, Viola,
Dorothy and Evelyn Ahler, playing
the piano, violin and 'cello. Littlo
Gloria Jean Boulware, also of Col-
ton, will be seen In interpretive
dance numbers. All of the artists
have attracted considerable atten-
tion by their talents and their addi-
tion to tho program is received with
welcome by tho committee.
Working on the affair arc the

Mesdnmes Andrew Milbrlght, Fred
O. Lewis, ' Charles J. O'Connor,
Verne Hansen, John H. Waldron,
Henry Hclman, Bertie Buster,
Frank S. Hosfelt and Nancy Ray
Guire.

Visitor Is Honored
At Picnic Function

As a courtesy to Mrs. L. M.
Boyer, of San Diego, who is visit-
ing with Mrs. E. N. Hubbs and
Mrs. H. E. Hubbs, of Colton, a pic-
nic party was held at the Colton
Municipal park last night, Mrs.
Boyer is a cousin of her two host-
esses, who are sisters.
Present for the picnic supper and

plunge party were Mrs. Boyer and
two sons, Gordon and Ixwell, Miss
Ruth Lowe, Mr. and Mrs. E. N.
Hubbs nnd children Jack, Jane,
F.illy and Buddy, and Mr. and Mrs.
H. E. Hubbs and sons Ralph, Rob-
ert, and Winifred.

Funeral for Colton Resident
Will Be Conducted on Monday

Funeral services for Mlsa Mary
Hayes, 73, will be conducted Mon-
day, at 0 o'clock, from the San Sal-
vador Catholic church, with the
Rev. Fr. Juan Montana officiating
Tho deceased had been a resident

of Colton for the past 12'years, and
was widely known. She Is survived
by a sister, Mrs. Vera Bisscll, and
by a nephew, Dudley Duffy, both of
Los Angeles.
Following the services Monday,

the body will be shipped to Denver,
Colo. I. M. Knopsnyder Is In charge.

Read tho Classified.

inn on Thursday evening.
Several representatives of 'cham-

bers of commerce were present as
guests and pledged the cooperation
of their organizations In making
the celebration in this district a
success.
Miss Esther Crawford left this

morning accompanying Mr. and
Mrs. Ted J. Porter on their motor
trip to Corvallls and Halsey, Ore.
Miss Crawford will visit also with
the parents of both Mr. and Mrs.
Porter.

Colton Izaak Walton League to
Be Host to Sportsmen of

Southland at Event

The Colton chapter, Isaak W'alton
League of America today will
be host to sportsmen of the valley,
at a prize running deer practice
shoot, to be held on the club
grounds In Rcche canyon, four
miles southeast of this city.
The event, sponsored by the Col-

ton Rifle club, an auxiliary organi-
zation of the Colton chapter, is
open to the public In general. A
special Invitation, however, has
been Issued to county Walton mem-
bers, and it is expected that a
large number will bo on hand.
J. H. Jacobscn is In charge of

arrangements for the sporting
event Rifles and ammunition will
be furnished, he said, to those who
do not bring their own. Also, there
are many shade trees on the
grounds, which should serve as an
added Inducement to sportsmen.
The purpose of staging the run-

ning deer shoot is to enable sports-
men In this vicinity to practice for
the deer season. A similar rifle
event will be held Sunday, Aug, 25,
to which tho public is again in-

vited..

Mexican Booster Body Names

Officers at Colton Meeting

Juan Caldera, prominent South
Colton citizen, and owner of Cubs
park, has been elected president of
the Mexican chamber of commerce
for tho ensuing year. A member-
ship meeting was recently held for
this purpose.
The Incoming president succeeds

his father, Don Apolonlo Caldera,
who has served ns president during
the first year of the existence of
the new chamber body. The elder
Caldera will serve as treasurer of
the organization for the next year.
Manuel Urquldl was named secre-
tary.
Although with no definite goal In

mind, the Mexican chamber of
commerce has been working for the
economic betterment of Its mem
bership, In particular, and tho Mex-

ican colony In general.

Hendersons Motor to
Redondo Beach Fete
Mr. and Mrs. J. S. Henderson and

Mrs. Charles Cralgmiles, of Colton,
motpred to Redondo Beach today,
where they are visiting with Mr.
and Mrs. Ralph Henderson, of Mer-
ced, and Mr. and Mrs. John Doty,
of ColUn.

Will You
Do This?
Before you buy a radio seek
out a disinterested party who
owns a

JPAB5TTCN

and ask him to give you tho "Low Down"
on It. Then try ono In your own homo.
There is a difference and you will soon
find It out. Sparton Equasonne Is the
greatest radio ever built at any price

Good! Honest! Practical!
DRNTISTRY

and we can prove It.

$189.50 to $925.00
Our Service Department

Is equipped with the latest radio repair devices and our Service
Manager Is capable of giving you a repair Job on any machine
of any make that will be approved and appreciated. Call him
for your sick radio anytime.

L. Do JPENCE
8:30 a. m.

PAINLESSLY AND
CROWNS Dr.
As Low As 393 E

$4.00 San
Phone

Sorenson
Street

Bernardino
482-0- 1

GAS GIVEN
"SPENCE FOR

510 E Street
4
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Slll [ChaJ). 4 

'fhe deposit of dolomite occurs as a sel'ies of low hills that rise above 
the floor o.f the desert pla h :from 100 to 400 feet; in heig:ht. Estimateu 
tonnage is 1 ,000,000 tons (lf <:ommcrcial dolomite. 

A by f::.'mil h-h'mrnt Company, L()8 A lt.QtiC8 

Acid insol. ------------- --- ------------------------ - - - 1.00% 
Alumina (AJ::(),) ------- -- ----- - ------------------------ o.a6% 
Iron (Fe:>O>) ------------------------- ------------------- 0.20% 
CD.leium oxide (CuO) ------------ ----------- --------------
I\f1tg1.u.::si u IU vxic.lt! - - -------___ ---------------------------- l8.23o/o 
Loss in ignition-------- ---------- - ------------------------ .16.i'>ft% 
Calcj u 111 ca 1·hon;1te -------------------- _ _. _______ __________ 60.l 
Magnesium carJwnatt" --- ... - ---------- - - - ----------------- 3K12'/o 

limestone and dolomite deposits are in sec. l 7, '1'. () N., R. 
14 E. and sees. 20 and 21, '!'. 6 N., R. 14 E., respectively. The deposits are 
on the south slope of the :Mountains about 6 miles northwest of 
Cadiz, a station on the Santa Fe Railroad and some 4 miles north of High-
way 66; owner, Chubbuck Lime Company, C. I. Chubbuck, })resident, 
5000 Worth Street, Los Angeles ; under lease and option to the Kaiser 
Company, Inc., Fontana, California. 

The deposit strikes east. Its outarop is 4000 feet long. On its east 
end it is 250 feet wide and is reported to be 200 feet wide at its west end 
and is 750 feet thick. On its north and west sides it is iu contact with 
rhyolite while on the south it is against the dolomite. It is a fine-grained, 
compact, white limestone. 

Analyses of samples from southwest face gave: 
Samj>le 11 

Lhne (CaO) --------------------------------- G4.8% 
Silica (SiO•) ---------------------------- ---- - 1.7% 
:Magnesia (MgO) ----------------------------- 0.4% 
lron (Fn) ----------------------------------- O.lv% 
Alumina (AloO•) ------ --- --- --- --------------
Iron (Fe>O•) ----------------------------- -
Ignition Joss ---------------------------------

RampleB 

O.li% 
0.08% 

0.28% 
0.02% 

43.G1% 

Tonnage of commercial limestone in the deposit has been estimatE'd 
at 100,000,000. 

The dolomite parallels the limestone forming its south 
.Analyses o£ samples from the deposit gave: 

BMnple No . . l ;.S'trmplc 2 
Lime (OaO) ------------------------------ 31.04% RJ.OO% 
Magnesia (MgO) --------------------------- 20.20% 21.10% 
Rilica (SiO•) --------------------- --------- 0.60% 0.40% lrou and alumilln.______________ ____________ 0.4::1% O.M% 

The Kaiser Company, Inc., has opened a quany in tl:tis material 
which is now 50 feet long 25 feet wide aud 50 .Ceet high. The dolomite is 
shipped to their steel plant for test purposes to determine if it is suitable 
for use in open heartl1 furnaces. 

The material is hauled by truck 7 miles to Cadiz for rail shipment. 
Six men are employed on this operation. 

Chubbuck Lime Com.pa11y's Limestone Deposits. 'l'he property 
comprises 3 patented placer mining claims known as L ime Quarry No. 1, 
Lime Quarry No. 2 and Lime QLlarry No. 3. eacll claim containing 160 
acres, in sees. 10, 11, l G and 22, '1'. 3 N., R. 16 E., S. B ., and 480 acl'es in 
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sec. lG and all of sec. 21, T. 3 N., R.16 E., S. B., situated on the north end 
of Iron Mmm.tains at Chubbuck, a station on the Santa Fe Railroad. 
Total holdings are lGOO acres. Elevation is 1000 to 1500 feet; own<'r, 
Ulmbbu<·k JJimc Compauy, U. L Chubbuck, president aud manager; 
Lt. Col. Di.xott Uhuhbnck, l'ice president,; 1\it·s. A. S . Chubbuck, secre-
tary; E. L . . Anderson, treasm·er; E. II. McEwen, supervising engineer; 
Oscar B. Myers, sales manager, San Francisco; Vernon R. Diclt, super-
intendent, Chubbuck, California. Offices are located at 5000 Worth 
Street, Los Angeles. 

'I' he property has been undet· production since J 925. 'l'he limestone 
is being quarried from High Lime Ridge located on Lime Quarry No. 2 
placer mining claim. 'l'he High Limestone Ridge has a general nortll-
east course. The beds of limestone strike N. 30° W., dip 30° to 40° SW. 
The ridge is 1 t miles in length and about a mile wide, and rises above the 
floor of UJe desert plain to an altitude of 500 feet. There are also three 
limestone ridges roughly parallel to lligh Limestone Ridge which have 
the same general strike and are ab•mt a quarter of a mile wide. Sotlth-
west of these limestone ridges is a ridge of dolomite which is 1 mile in 
length and half a mile wide and about 400 feet in elevation above the floor 
of the desert plain. These deposits are in sec. 16. The main is 
on High JJime Ridge and is in the Si sec. 15. Limestone l1as been quar-
ried from four quarries lmown as :\To. 1, No. 2, No. 3, and No. 4. No. 4 
quarry is 500 feet in length by 200 feet in width by 30 feet high; No. 
3 quarry is 600 feet in leng-th by 150 feet in width and 30 feet high; No. 2 
quarry is 500 feet long by 150 feet wide by 30 feet high. 

The limestone is being quanied from No. 4 quarry. The broken 
material is loaded by gas-driven shovel bucket, into 5-ton dump 
truck and hauled to ore bin with a capacity of 150 tons. Material is 
dumped onto railroad iron grizr.ly spaced to 8 inches; 1·ock from bin 
loaded into side-dump cars, capacity 2t tons per car; hauled in train 
of 5 ears by Plymouth gas-driven motor to crushing plant where dumped 
into ore bin; from bin to Kennedy gyratory crusher, crushed to li-inch 
size; crushed rock elevated by bucket elevator to top of screening plant 
equipped with 5 Cottrell sc1·eens, making the following pTod-
ucts: 1-!-incb, 5/16-inch, t-inch, 16 mesh and 40 mesh. Tl1ese products 
go to separate bins, above co11crete tunnel, there being 4 bins 011 one s ide 
and 2 bins on the other side. The sized products f1·om bins are loaded into 

side-dum}) cars and l1anled over narrow gauf!e railroad in trains 
of 4 to 6 cars, capacity 2-} tons of rock per car. by :Milwaukee gas-driven 
locomotive to plmtt at Chubbuck, a distance of 1mile. The 5/16-inch to 
1}-inch product to lime ki ln plant. The other sizes are hauled by train 
to trestle to elevator and sl1 ipped. 

The -(\1-inch to !-inch products are g1'01mcl itl pebble mill, then to 
ai1· separator and the SO mesh and 200 mesh products arc sacked for 
shipment to Los Angeles and San Francisco. 

The crushing and screening plant is driven by one 1-cyHnder, 50-
horsepower FairbanJ\:s-Morse semi-diesel engine and one 35-horsepower 
semi-diesel engine drives Sullivan compressor for oper-
ation of air drills at quarries. The crushing artd screening plant has a 
capacity of 20 tons per 8-hour shift. 

Lime kiln plant: The 1'\;-incb to 1-!-incb product from screening 
plant is hauled by ore train over narrow gauge railroad to hopper to 
24-inch belt conveyor to 50-tou storage bin. From bin it is elevated 
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520 

FtG. l G. Chubbuck lAme Company's crushing and 
plant, CtH•bbu<'k . 

by bucket elevator to circular steel storage bin, capacity 50 tons. P1·om 
steel storage bin, material is fed by automatic feeder to rotary kiln (50 
feet in length by 5 feet in diameter); heated to 2000° F.; the calcined 
lime from ldln to steel hopper; elevated by bucket elevator to revolving 
screen and screened to il-inch size. 'l'he minus t-inch size produced to 
circular steel bin, capacity 40 tons; the plus t-inch material to 3 circu-
lar steel ore bins, eacl1 having a capacity of 4:0 tons. From tl1e three 
bins, the linlC is draw11 by 5crew conveyor to 20-to11 capacity bin, then 
by automatic feeder to 14:-foot by 5-foot pebble mill, driven by 75-horse-
power motor. Tl1e product ftom pebble mill then goes to elevator to 
separator; the oversize returned to pebble mill. The calcined lime is 
ground to minus 200 mesh for processed linle. The 200 mesh p1·oduct 
is elevated to storage bin from which it goes to bag pacldng machines 
and is sacked for shipment. 'l'he oversize lime products are fines and 
pebble lime. 

Limestone products plant: Tbe -;\-inch and t-incl1 product to 5 
feet in oiameter by 14 feet long pebble mill, ddven by 60 horsepower 
motor; the g1·ound product fL·om pebble milL to separator; two products 
produced are 80 mesh and minus 200 mesh; the oversize from separator 
returned to ball mill. 
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Power plant at Chubbuck for operating kiln and pebble mills con-
sists of one 120-horsepower, 4-cylinder, Fairba.nks-1\'forse full diesel 
engine, direct connected with 75 K.V.A. generator and one 110-horsf.'-
power Fai.rbanks-1\<forse, 2-cylin.der, diesel engine, direct connected with 
7:)-borsepower K.V.A. generator and one 60-lJOrsepower horizontal Faii'-
banks-1\forse fttU diesel engine. Tbe UO-l10rsepower diesel engine oper-
ates kiln. screen, and pebble mill. W11en both pebble mills are under 
operation, the 120-horsepowcr dies-el engine is operated. \Vater for 
ramp and plant is secured in tank cars from the Santa Fe Railroad 
Company's wells at Cadiz. 

The lime products produced are processed lime and pebble lime. 
pJ:Oducts at·c 40 mesh limestone, 80 mesh limestone, 200 mesh 

for whiting, chicken grits and foundry rock 1!-inch to sizes . 
. 4nu/f1s·is of erudo lime.'tf.one 

S ilica (SiO•) ----------------- - -- ----- - ------------- ------- 0.20o/o 
Alum inn (AI,(),)--- ------- ------- - --- - -- --------- --- ------ 0.30% 
Calcium oxide (CaO) ----- --------------------------------- -56.00% 
Magnesium oxide (M:gO)---------- - -- - -- ------- --------- none 
Loss in ignition---- - ---- - ---------------------------------43.30% 
Calcium carbonate --------- - - ---- - - -------- -------- - - - _____ 99.80% 

Twenty-four men are employed at quarry and plant. 

Oima Limestone Deposit. It is situated in sees. 12, 13, and 2!, 'f . 15 
N., R.l3 E. and in sec. 7, T. 15 N., R 14 E., S. B., about 10 miles northeast 
of Cima, a station on the Union Pacific Railroad. The holdings comprise 
1400 acres; elevation 4900 to 5900 feet. O·wners are James Y ern on, 
Arlington, California, R. F. Slaughter, Riverside, California, and asso-
ciates. 

The deposit constitutes the main portion of the westerly spur of I van-
pah Mountains. Analysis of samples taken reported 97.20 percent 
0.45 percent MgO, aod 1.09 percent Si02- ldle. 

Bibl.: State li<Uneralogtst's R eport XXVII, pp. 384-385. 

Devils Canyon Limestone Deposit. It comprises 320 acres situated 
in Devils Canyon in the San Bernardino Mountains in the N! sec. 5, 
T. 1 N., R. 4 W., S. B., 6! miles north o£ San Bernardino; elevation 1500 
feet; owner, San Bernardino Limestone Company, Inc., Julian Bailey, 
president and manager; Cresti Walden felds, secretary, 1709 West 
Eigtth Street, Los Angeles. 

A wide belt of white, crystalline limestone 98.8 percent CaCO$ 
occurs on this property. The material is quan·ied and then goes to 
crushing and screening plant with a capacity of 40 tons per day. The 
screened material is shipped to Western Milling & Manufacturing Com-
pany of Los Angeles for use in defense housing projects. Six men are 
employed. 

H espe1·-ia Dolomite Deposit. It comprises five 160-acre placer claims, 
located on the north slope of Ord Mountain in sees. 27, 28, 33, T. 4 N., 
R. 3 W., S. B., 7 miles east of Hesperia, a station on the Santa Fe Rail-
road; elevation 3500 to 4200 feet; owners, S. D. G-reenwood, Clinton 
Ray and Claire Dunton, G-lendale, California. 

The uevo:slL of dolom iLc is 700 feet thick by hall a mile in wi\ltL and 
1! miles in length. The dolomite is white to brown in eolor. 
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Perctmt 
Acid insoluble - - -------------------------------- 1.00 
Alumnia (AI!!{),) -- - - -- - - ----- - - ------------------ 0.36 
Iron oxide ( F e,O,) ----- - ------ --- --- ----- - ----- - -- 0.20 
Calcium oxide (Ca0) - - - - --- - ----------- - ----- - -- 33.68 
Magnesium oxide {MgO) - ------- - - ----- ----------- 18.23 
Loss on ignition - ------ - ---- - ---------- ------- ---- 46.50 

99.97 

2S:J 

Clmbb1rck l imestone and dolomite deposits are in two extensive 
holctings, described below for convenience under two titles, Chubbuck 
Lime Company deposits and CLubbnck reserve deposits. The former 
have been in pr{)duction for man.v years. The Chubbuck reserve deposits 
l1ave been the subject of botb geological and enginee1·ing investigations 
that have ?ielded mtu::b interesting information, but so far have been 
worked only for test purposes. 

Clmbbuclc Lime Company detJosils were first worked from 1925-30 
by Charles I. Chubbuck) and since tl1en by Chubbuck Lime Company 
with Charles I. Chubbnck, president and general manager andl\hs. A. S. 
Clmbbuck, secretary. The main office is at 5000 Worth Street, Los 
Angeles. Tl1e lm1d holdings include three patented association placer 
claims of 160 ac:res each in sees. 10, l 1, 15, 22, T. 3 N., R. 16 E., S. B.; the 
Et and SWt see. 16, and all of sec. 21, '1' . 3 N., R. 16 E., S. B. The land 
in section 16 was patented in March 1947 to Chas. I. Chubbuck by the 
State of California. 'l'he deposits are 1 to 2 miles southwest of Chubbuck, 
a station on the Parker-Phoenix branch of the A tcltison Topeka and Santa 
Fe Railway about 16 miles southeast of Cadiz. 

The deposits are roof pendants oF. high-calcium coarsely crystalline 
limestone on a series of parallel ridges striking north-northwest with one 
ridge lying southwest of the others having a deposit of dolomite. Four 
quarries have been operated. Work has been principally on High Lime 
Ridge which is about It miles long by 1 mile wide rising to an elevation 
of 1500 feet, about 500 feet above the surrounding desert. The deposits 
are at the north end of the Iron Mountains. 

'fhe limestone and dolomite here are in the Essex series of meta-
morphosed sediments with minor amounts of altered igneous material. 
The Essex series is said to be tbe oldest unit of the Archean complex, 
and includes: ( 1) a basal quartz-feldspar-biotite gneiss about 1500 feet 
thick; (2) the Chubbuck marble member, 500 to 600 feet th.ick, coHsisting 
of marble, quartzite, and scl1ist; and (3), .a thick upper unit of quartz-
feldspar-biotite gneiss (Hazzard, J. C. 37). 

In the quarries opened by 1943, limestone had been worked to a 
depth of 30 feet , widths of 150 to 200 feet and lengths of 500 to 600 feet. 
Tucker al1<1 Sampson ( 43, pp. 519-521 ) described the operations as 
follows: 

The limestone is bein;; quarried from No. 4 qU!ll'ry. Tbe broken mahu·inl i• 
loaded by gas·clriveo shovel i -yard bucker, into 5·lon dump truck and hauled lo 
ore bin with a capacity of U')() tons. Material is dumped onto rnilroad iron grizzl.v 
spaced to 8 inches ; rock from bin loaded into sicle·dump cars, capacity 2t tons per 
car; hauled in train of 5 cars by Plymouth gUS·dri motOl' to ctushiil!l plant where 
clumped into ore froru bill to Kennedy i;.vratory crusher, crusht'<l to 1!-incb 
size; crushed rock elevated by bucket eJe,·ator to top of screening plant equipped 
"' ith 5 Cottrell shaking screens, making the following products: l i·inch. f<:-ineb , 
l·mcb, 16·mesb all d 40·mesh. Tbese products gq to separate bins, above conc rete 
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tnnut•l. the1·i• he-iugo <-( on o n(• cmd 2 hin$0 on UH• oihN· sicl('. 'J'h(! :Products 
[!'om !>ius are lon(l(•<l iuto sh•el <:un• nu<l haul<>d O\'rJ· narrow gauge railroad 
iu trnim; of 4- to (; c:.:n·s. C:tl)l.l<;it,\· 2 } o f n)('k pea· <·nr. by :\'lihvitnl\ee ga ... 
II)COmoti\'(• ttl 11ll1Ht at. 0hu bhucl\, a tlistuuee or 1 mil('. 'rhe 1'\· ineh to ) !-inch product 
tO lirUC kiln nlfmt. 'J'ht' Olb{'r SiZ(IS are han led b·oin tO h'<'-Stl <• tO (!}(•Valor ;:tnd :$hipped. 

'Phe ,\ · inc.la to i .. iuch prvtltlC:(s :u·E.> g-r()\JHCl in p('bhlc miJI, then to air separator 
mul the 8() me"h au<l 200 mesh ,.,., s:H·kf-<1 ror shipment to Los Angeles 
:anrl Snn Ji'•·;mcisco. 

'l'he nn!l l>lnllt ddl'en b)' one l ·eylinder, 
}"'airhauks-:\lol'se st•mi-<liesel engine HIHl one 3::1-hot·!<o;cpow('r SC'tni-cli<"sel 
(•ugiuf> SulHn1H comp1·t!ssor for operatjon of air chills nt qnaJ'l'i(•s. 1-'be 
:LUd scn•eniug 1>lant has n of 20 to:ns })(l'l" 8 - IHHlt shift. 

Lillle kilu J>lnnl: The f.:-inch to 1!-inclt product from plant is hauled 
by ol'e truin ove1· n::u-r(HV ;;uu;:::e :railtoad to hopper to 24-inch hel t to 50-ton 
storage loiu . .l>'rom hin it is eleYated by bucl<et elevator to circular steel stot·age bin , 
capac.it.\' 50 hHlS. ]?roru steel bin. mat<'rin l i$ fNl hy nutomatic fef'cleL to 
rotary kiln (;.O feet in length hy 5 feet j u dh1mctcr·) ; honted to 2000• F.; the 
eatci11ed lime fr·orn kiln to steel bopper; elovoted by huekot c]e,·ntot· to ,.e,-olring 
SCt'een ancl to i-incb 'l'lte minus i-inch pro<luCPfl to circular steel 
blot, crtr>acity 40 Ions; the plus t-inch m:tterinl t.o 3 cir·culnr· steel or·e birts. ench 
bnving a ca tJn(:it.v of 40 tous. From tl1e three bi.us, the Hmr is <hawn b:v screw con\·eyor 
to 20·ton capacitJ bi11, tlwn hy automatic feeder to H-foot by 5-foot Jlellble mill, 
<lrh·eu hy 75-bor·sepuwer rnotot·. The rroduct from pebble mill theo goes to elevator 
lo setl:H·atvr; the oversi<e returned to tlebhle mill. Tbe calcined lime is :;o·ound to 
m iu us 200 1ne.sb fvr proce.ssed lime. The 200 1tteslt Pl'Oducl is elevated to $tOrilg<- bin 
froln which it goPs to hag pnckiJtg machines and .is snclH•<l for shiJuuent. 'l'lw ov('rsize 
lime tH·otlucts are fiues and pe))hle lime. 

Lime:.s.toue )Jroduct." plant: :rbe 1\-iuch <:lnd t-in<:h p1·ofluct to fi feet in diameter 
by H feet long pebble lllill, dr·i,•eu by 60-hors"J)ower moh>r; tho j:'rounil product 
£rom pebble mill to separator; two produc:ts produced nrc 80 mesh and minus 200 
wesb; lhe 0\'ersize (row •eparutor rct.urnod tC) ball mm. 

l'ower plnut at Chubbuck ror opr1·ating kiln nnd pebble mills consi;;ts of oue 
120-horscpower, foll diesel enginef direct connected 
with 75 K,Y.A. geuer·ato1· and one l l O-hr.,·scpower Fairbanks-Morse 2-cyliuder·, 
die.sel engine, direct coum:c:ted with 75-hOI'$Cpower K.V.A, generator <1nd one 
60-borsepO\Ver horiJ>Outal Ji'ail·bnnl;s-1\Ior-sc rull <liesel engine. 110-hOTsepower 
diesel en1<ine oper:Hes kiln, sc:reeu, un<l pebble mill. "When both pebble mills :trc under 
ope1·ntion . tJ1e 120-borsepow-.· diesel en;::iue is opernte<l. Water for cmnp n:nd plant 
is sccur·ed ill taul; cars f•·om the Snnta Fe Itailroad Company's \wlls at Cudiz. 

The pt·odncts prochtCt'fl cne processed 1imc itucl pl'bhle Limestone 
))I'Odncts are 40 mesh limestone. $0 me'b li mestone, 200 mr'h fo1· whiting, chicken 
grits und fonndry 1·ock lt-h!Ch to 2!-inch ,jzes. 

lJ nn.lyti8 oj limestone 
l'crce-u.t 

(SiO•) __ -------- --------------------------- 0.20 
Alumim1 ( AloO•) --- - - - ------- - ------------------- 0.30 
Calcium oxiile (CnO) ------------------------------- a6.00 

()1g0) -------- - ------------------- N<llw Loss m lgnrtJOn ________________ __________ __________ 
Twenty.fout· men nre emplc)yed nt quaL'Ii'Y nnd plaut. 

resenJe lirnestonc and dolomite deposits are in Ni sec. 20, 
l\TW{ sec. 21, and EiSWt see. 17, T. 6 N., R. 14 E., S.B., in the 

Moun tams 7 :!- miles west o£ nortl1 of Cadiz, a station 011 the 
Atcluson, Topeka and Santa Fe Railroad. The deposits are controlled 
by Chubbuck Lime Company, Charles l. Chubbuck, president and 
general manag-er and Mxs. A. S. Cbubbnck, secretary, with the main 

at ?000 \Yo1'th Street, Los Ange1es. 'l'he Kaiser Company, Incorpo-
rated, d1d some work on the property in 1943 and 1944, but it is idle 
at present. 

C. IV'_ Clark (21) hM mentioned Carboniferous limestone of an 
estimated thickness of 635 feet as occurring in .the Bri&'tol Mountains 
"5 miles Cine north of Cadiz." This note probably refers to the above 
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deposit but the name Bristol Mountains is in error, as that name is 
usually applied to a range farther west, lying north of Amboy. He 
made no reference to the dolomite. 

In a private report made in 1943, Charles Severy has described 
the deposits in detail. The following quotation is from his report: 

Structurally the area is composed of a mctamon>hosed sedimentaJ'Y s<•ct,i<m 
which bas been folded into an overturned anticline nncl this in turn thrust over a 
meta-diorite by :t re,-erse fault which dips approximately 50• to the north. This 
fault can be trn<,ed for several miles along the front of the mountains. To the west 
is another fnnlt whid• strikes approximately N. 40• E. and scpnr>ltes the sedimentarics 
and the meta..<Jorite from an acid igneous rock, probably a granite. This fault dips 
from the ve•·tical to 65• t() the east, and to the north ne.u· the top of the limestone it 
assumes a 25• dip to.> the east. )finor zones of movement are present in the limestones. 

There are metamorphosed sedimentary formations in the area' a white 
limestone which COJJstitutes the main mass of the deposit, a blue limestone which 
occurs in two lenticular beds S(•parated by a bed of dolomite and the main dolomite 
formation. 

The white limestone forms a ridge some 700 feet high with precipitous slopes 
commonly in excess of GO•. The bedding of the 1 i mestone is massive and usually 
obscure, but the ridge is apparently purt of edge of an overturned 
anticline whose axial plane is inclined to the no.:th rq1proxim:ltely 25•. Near the 
base of the limestone ridge to the east, the strike oftbe beds is npproximatcly N. 65• E. 
and the dip is from vertical to 85• N., while higher on the same portion of the 
ridge the strike is s imilar, but the dip has changed to approximately 45° southerly. 
There are uumcrotlS zones of movement in the limestone, but ns the bedding is 
obscure, an accuru te measurement of the displac.,ment along these faults cannot 
be made, however. it is belie,•ed that the displucem<'nt in a ll cases is 

The material is a finely crystalline t·ock t hat bns local variations from u 
cr)·ptocryst,llline texture to a medium crystalline one. 'l'he individual grains show 
well develope<l cleavage laces and are interlocked. Tl1e color of the limestone varies 
from a pure milk white to a dark brown and includes clear, translucent varieties 
i<s well ns mottled red, yellow nnd brown typ<•s. On weathered su rfi1ees the limestone 
is comm()nly a medium grey or buff color, and occasionally hns a sugary, friable 
texture. Often minute subheru·al to enhedrnl crystals of magnetite are present in 
the limestone. 

In some beds of the white limestone free silica is found in the form of small 
nodnles and lenses, TUsually around two LO three inch in size. hut occasionally extend-
ing "" to three feet or so in length and one f<>Ot in thiclm<!ss. These lenses and norlnles 
of silica weather a dark brown and are secondary in origin. 

Small basic d ikes having approximately the composition of a hornblende ande-
site occur through both the limestone and the dolomite. They are <hlrk green to black 
in color, aphanitic in texture, and can be traced on the surface for distances ranging 
up to 75 feet. Their width is from 18 inches to three feet, and in general they appear 
to be regular in both strike and dip. They are not common enough n.s seen on the stu-
face, to constitute a serious waste ratio in the limestone as they are scarce and aan 
easily be sorted, 

The blue limestones are found in two beds paralleling the face of the white 
limestone, npparent.ly conformable with it, and separated from eneb other by an 
intermediate bed of dolomite. Both beds vary in width along the strike, pinching and 
swelling and occasionally disappearing entirely, \Vbich lends a lenticular aspect to 
the beds. The southerly blue limestone bed is the thicker and more persistent of the 
two beds, being from 10 to 50 feet wide, while the northern bed is seldom more than 
15 feet in thickness and, toward the west, is commonly discontinuous while the 
southern bed merely thins rapidly. Both beds are composed of a fine crystalline rock 
having a blue-grey color probably due to minute amounts of carbonaceous material 
now metamorphosed to graphite. The composition is similar to that of the 
white limestone (see analyses). A few busic dikes are present and some fro,e 
is visible as small lenses. 

The intermediate dolomite bed lies between the two bh1e limestone beds and 
has a Tnrying thickness from approximately 30 feet to 110 feet, pinclling and swelling 
to some extent, but in general thickening steadily toward the west until it is sepal':lted 
from the main dolomite only by n narrow five to ten f()()t thickness of blue limestone 
and from the white limestone by occnsionnl nnnow lenses of t11e northern blue lime-
stone. 
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[Vol. -±a 
' l'his fletlmni tC' is fincl.\' Cl·y:.:ta lljnp and fot· t he mos t par t is a miH\y w h-ite in 
nn a io<.U t· f :t<:(', tn :1 dwrad.t>t'it'tic. reddish brow)l 

ilolnmi cc· in art>:t disl iu:,: ui:-:.lwiJlt• iu t·hc fi t•hl fa·om t he a<1jucent.. 
form:-\ t iunx, 

On the wt•.:>L l he hm l:t<:l hcl tlat• middlt• nnd t he limestone would 
ap)w;u· lo l•<' a :.:t·adatituwl q tw the• t'n<'l\ has th e ol tl magnesium limt!· 
NtOJH' ( 10% 

' l' he mni11 f<ltUlntiPu, wiLich tv Ill\' uf the hiiiC 
limextoue, oeC\tpies th ree riUgr:; forming sal it.>LHs (Torn till' main mass o( th(l' m n untainl'l. 
T hen• is m• '' isj hle h4;'t l<li ug iu llw dolomite, hut it is to he comformohle "..,ith 
Ult> bhw as <II'(' ou indi(:<tt i<ms to t iH' c·ontl'llt'Y whc 1·c tbe tt."'ntnct 
t'X))O!-!t'd. 

1'h(• v;n·i r!' frmn n l'l'Yt>tOCl'Yl"3taU ine. <lenst-:. t ype in which uo lncJh•idtw.J 
;n e nlegnscop icall.r vh;ihle to a finely cr.rstniHnc rfu'iet,\•. Hoth <11'(! whit e in 

t-olur with bl·owuish t:nottl iug. A few t>uhedra l <·ry:;htls o( h cmo1titc, 
,(tltHOr ph:.:. uftt-r : IJ't· fH\UJd. Tlw lwd ht••·nmt-:.:. tt;tl'l'llW<'l' Ut><J l' t he <·t.•nt••r 
<lf t lH! du f' t·u tf•c fnltliug nf t lw 81 r;lta comltint•d wii'Jl the position of the 
untlel'lying fuult. 

'l"'he dolomile rc.sts on whal lw s het>n tt>rnwd in the fit·ld as <I and 
is st•pal·atNI [rt•nt it hr a m· rhrm:t fa ult :"!()<> 
r!JC' lllll"th .. \lnug t he· contuct ( hc•rc· " '"" (ly drotbc•nl):\1 [1(•tic;m ns hy the 
pl'eSNll"e or nhll ndunt t)pidult.• ancl Locally a lvug- the c-ontact th(' <.Hotitc 

:t of IJiuthe, knding a sttuctu re to the tock. '!'here 
;ll'e a(·idi(· rt iHl S<"!-; in t he d im·ite h;lving- the of tt ga·auHc and oc;<:as ionally 
of un a lask i tt, hut t lwy urc comp:trn t ive-l;v m inor. 

Ou the WPlSt the met:l-:sed iuH"nt s ::tre tenuinated lJy a fault wJ.Ueh briU&"S nn 
<H:id inl.l·us.i,·e b:l\·ing t ht! <:ompusitiou o( ill granite Ot' a quartz against 
them. <·ont;u·t thcr(' ar<: loC<-ll of Hhundant .-md 8maJI d<'Jlosib; 
of iron. •·c·phl('{'HH'nt:s of t lw wbilc some J 500 feet further west ancl tQ the 
•outh lie• t h• Iron Hal ore <leposi l. 

Cb('miea l Comvosltiou 
F'ollowing: ;ue a,·erage of the radous of limes tones and 

dolomites Iouncl on l"lw rlfiiCISi l: 
Xi(), 

\Yhite l imestone ------------ J .58 
Blue Jin•c•stouo -------------- 2.31 
)Jai n do lomite -------------- 1 .l"',() 
Tntc·,.mcdiate dolomite ------- :t.26 

("a() 

:):.!.:\2 
31.22 
31.99 

;\I gO 
.31 
.82 

20.23 
20.03 

. \ ),(), 
.30 

F<-
.J$ 
.17 
.66 

'£be d ecrevilatiou tests show a wide v.Hi•lt.ioJt, from 2 to 68.8. It is vossible that 
H• is hi;;b decrepitation wn s clue to tl1e weal·hcred condition <>( the sample. AJ1 
\'.:..:.timntcrl aver:tge decrepitation f o1· the l imestone is h('twccn 15 nnd 20. The mudividual 
;ma ly:;;<•s w i ll hC' fonnd at U1e en <l of l h e revorL 

The Kaiser Company, T ne. prospected both the dolomite and lime-
lit one. 1"1. quarry bencl1 was opened in the dolomite on the toe of the east 
ridge and dolomite was hauled in 5-ton trucks a distance of 7 miles to 
<L railroad spur a quarter of a mile west of Cadiz for shipmet>t to the 
1.:0 111 pany 's steel ])lant at Fontana. The average analysis of dolomite 
resu lti11g from aYeraging- the figures quoted for a number of carloads, 
indicated 1.65 percent SiOt, 30.9 percent CaO and 19.8 percent MgO. 

'l'be hmestone ]Jrospeeting consisted of an adit in white l imestone, 
hut the extent of work done was so small in comparison with the e)i:tent 
of deposit that no conclusion could be drawn fl-om it, as it was started 
in a bed which may be a comparatively narrow stratum of Cambrian 
limestone oe dolomi te and not the main limestone member. 

The property is 1! miles long from east to west ancl 1 mile from north 
to south, and the tonnages o.f both limestone and dolomite in it are very 
larg-e. The mining of the white limestone would be limited to certain 
methods because of the steep slope. R. E. Tally J 1·., after an inspection, 
suggested the use of tunnel shots using 3- by 5-foot tunnels to be driven 
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70 l'ect iHLO the .face, then J'orkcd 130 reel way, east and west, loaded 
with explosive, back-filled, and fired. If<' that 8 such shot;;, 
167 feet apart on the steep limestone faee, wotLitl bL"eak 1,17fi,OOO tons. 

Severy estimated that the block of li mcstone nndP1· i nvesligation, 
which is only a part of the Chubbuck hoi clings wou lcl .vield l :3,100,0QO 
tons of white limestone and 34,800,000 tons of clolomit·r, not couuting 
the two beds of blue limestone and the "intermediate (]olomite" bed, as 
these would be wasted in the mining method proposed. As thr Chubbuck 
property extends 4000 feet east and 800 feet or more uorth of the area 
coYerecl by Se,•e1·y 's est imntes, and is occupied the white 
limestOilC, the est imate of 100,000,000 tons of qltoted by Tucker 
and Sampson ( 43 ) need not be cousiclcred exc('ss i n>. 

Water is obtainable in small from wells at the olu a nd new 
Cl1ambless Service Statio11s, 2.4 miles and 3.2 mi les J·espedivli'ly, 
and might be had in larger amount from well at Cacli:r.; 01· possiblr otiLer 
wells might be drilled. No electr ic power is avai labl<'. 

Oima limestone deposit is in sees. 12, 13, and 2-:1:, 'r. 15 N., R 13 E., 
and sec. 7, T. 15 N., R. 14 E., 10 to 12 miles by roatl uearly nm·th from 
Cima on the Union Pacific Railroad. Owners are .Tames Vernon and W. 
R. Fory, .Arlington; C. B. Worcester, Riverside; and R. F. S laughter, 
San Clemente. The total area is 1380 acres in 10 p lacer claim>; at eleva-
t ious 1·anging from 4900 to 5900 feet on a western spm· at the Ivanpah 
Mountains. It is mapped as n ndifferentiatecl Carbmlifrrouil. 

The linwstone make:;; up a larl!e part of the mountain, which is about 
2 miles long and has a maxim1m1 width of about 1 mile. The >;trata of 
I imestone raugc in tbjckness Ill) to aOO feet. The texture varies from fuJc 
g1·ained and compact to coarse and the color from clark slate 
to white. 1J.. l'andom sample said to have been taken' ' from entire deposit'' 
and analyzed by Smith Emery & Co .• July 21, 194:! g-aYe the following 
(Labovatory No. 237,245) : 

Calcium carbon are ( CaCO"I 
)lagnesimn oxide --- -----
CalciulJl c,;rbouare ( Ca< ·o.) --------

/'t•rc;('lll 

H7.20 _ _ _ ru:; 
H7.20 

The writer l1as not. visited the propert.v, but it has been men-
tioned by W. B. Tucker and R. J. 8ampsvn p . 521 ) . The (l\me1·:; 
elaim that estim<Jtes indicate more than 221>,000,000 tom of lin1estone 
above the or surrounding desert level. 'l'here bus been no repor tPcl 
prodnction, the only work being prospecting pits. 

Grades on the road f1·om tbe deposit to the railroad are almost 
entirely in faYOl' of loaded t1·affic, Oima bei11g at 4204 feet elevation. Ol' 
700 to 800 feet below the base of the deposit. '1'l1ere is ample space avail-
able for plant desi1·e<l. and as lhe coHnb·y is almost uninhabited 
desert, no trouble would frOJn llnst ot· fumes. lt stwulcl be possible 
to run a rai lroad spm· 1Tack to the rlrposit· at moderate cost. Cima is 230 
miles by rail f1·om J,os 

l\:Iescal SpriJ1g- 6 mil<'s north, anrl Rosrhcn.v Spl'Ulf!' and ·Mexican 
Well 7 miles north of the deposit, as " ·el l as others toward CiJua, mig·ht 
suppl,v sufficient water for domestic use if a supply CO\IId not be de,·elopE'd 
near the property. 'l'he railroacl also has a well at Chase, 4 miles sonth 
of Cima. 
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was hindered by uncertain metal prices and high operating costs. Lead,
zinc, and tungsten were mined in the greatest quantity; but silver,
copper, gold, and iron ore were produced also.

Mineral Fuels, During 1940, five dry holes totaling 14,506 feet
were drilled in the Barstow, Cajon Pass, Chino Hills, and Vie torvilla
areas. Oil has been sought in San Bernardino County for many years,
but with the exception of an area of small production near Chiuo, the
exploration has been unsuccessful,

Nori&etaUie. Industrial Materials. The county's three portland
cement plants, the California Portland Cement Company at Colton, the
Southwestern Portland. Cement Company at Victorville, and the River
side Portland Cement Company at Oro Grande continued production at
a high level.

By far the most important saline producing area is the Searles Lake
district where the American Potash and Chemical Company at Trona
continued to produce borax, boric add, potassium sulfate, potassium
chloride, sodium sulfate, soda ash, lithium salts, bromine sales, and bro
mine from the Searles Lake brine Tim Vest End Chemical Company,
also at Searles Lake, continued production of borax and soda ash from
the same brines.

Common salt and calcium chloride were produced at Bristol Lake.
The California Salt Company worked a 5-ffeot bed of rock salt that lay
beneath G to 7 feet of overburden. After a dragline had removed the
overburden, the salt was drilled with wagon drills, blasted, and loaded
into small ears by draglines. At the mill at Saltus, 4 miles from the
deposit, the salt was crushed to 2 inches, washed on conveyors, crushed
again to minus three-fourths inch, and rewashed on a set of spiral con
veyors that discharged directly into gondolas. Approximately half of
the output was consumed by the Los Angeles Metropolitan Water Dis
trict and the remainder by the Stauffer Chemical Company at Hender
son, Nevada. Capacity of the plant was 50 to 60 tons per hour, The Hill
Brothers Chemical Company produced flake calcium chloride at Saltus
from brine obtained from the California Salt Company. M. M. Stevens
of Amboy also produced calcium chloride. Lake brine that seeped into
a collecting ditch was pumped into evaporation ponds where it was con
centrated to a gravity of over 40' Dannie (over 50 percent evaporation).
At this density sodium chloride precipitated, with calcium chloride
remaining in solution. The calcium chloride brine was pumped into
storage tanks and shipped in tank trucks. A flaking plant owned by
Mr. Stevens has been inactive since 1948, The sodium sulfate plant of
the Dale Chemical Industries, Incorporated, at. Dale Lake was shut down
in February 1949, and no shipments were made.

The Victorville Lime Rock Company produced a wide range of
sizes of ground limestone at Victorville. Two grades of rock were pro
duced from the same quarry 4 miles north of the plant. One, a very white
material selected by hand picking, was used in paint and putty, while
the other, which is slightly off-color, was used in ceramics, stucco, plaster,
stock feed, for roofing granules, and iu the ceramic, rubber, and foundry
industries. The mill, which employed a process of dry crushing and air
classification, ran 24 Sours a day throughout the year. The Chubbuck
Lime Company opened a new quarry late in 1949 half a mile from Chub-
buck. Crushed limestone was produced.
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two carbonate rocks arc intimately associated and show planar, inter-
fingering, or irregular contacts. The carbonate-bearing units commonly
also contain quartzite and mica schist and are complexly folded and
faulted. Many of the deposits arc intruded by granitic bodies of various
sizes. In the southwestern part of the county most of the carbonate rocks
arc T'pper Paleozoic in age. Elsewhere, the largest of the relatively unde
veloped reserves exist in Algonkian and Cambrian formations.

The chief limestone-producing districts are at Colton, VietorviUe, Oto
Grande and Chubbuck. Small tonnages are also produced at Wrightwood
in the San Bernardino Mountains. In the past, deposits near Basin (Bax
ter), between Barstow and Baker, were rather extensively mined. From
time to lime small limestone quarries in the northeastern part of the Ban
Bernardino Mountains, in the Lucerne Valley area, and in the New York
Mountains, also have been worked. Dolomite, used in white and yellow
roofing granules, is quarried in the northeastern part of the Shadow
Mountains between Adelanto and Kramer. Small tonnages of dolomite
have been mined in the Chubbuck and Ilinkley areas for use in the Kaiser
Steel Corporation's plant at Fontana.

Tn the Victorville-Oro Grande district, where most of the limestone
is now obtained, carbonate bodies occur in the Oro Grande scries, which
is predominantly Carboniferous, arid in the Permian Fairview Valley
formation. The carbonate units are commonly several hundred feet thick
and several thousand feet in exposed length. They exist as resistant rocks
forming prominent- ridges. In the Oro Grande series crystalline limestone
members are intcrhedded with thick members of quartzite and mica
sol list which, in some areas, comprise an overburden and handicap quar
rying operations, C rystalline limestones of the Oro Grande series are
medium- to coarse-grained and vary from white to dark blue-gray. The
principal industrial limestone in the Fairview Valley formation is found
in the upper part of the section. It is a blue-gray, coarse, well-cemented
conglomerate in which all but a small percentage of the matrix, cobbles
and boulders, which comprise the rock, is limestone. There is little
or no overburden on the Fairview Valley limestone conglomerate, but it
crops out on very rugged topography.

The limestone deposits closest to the Los Angeles industrial area are
those of the eastern jurupa Mountains in the Kiverside-Colton district.
They support one cement plant at Colton, Ban Bernardino County, and
one at Crestmore. Hiverside County, The limestone, as exposed in a
group of hills, occurs as roof pendants in granitic rock and, at some
localities, is intcrhedded with dolomite and mica schist. The limestone
appears unfossiliferous, but has been tentatively classified as of Pa
leozoic or Triassie age.Ifil It is mostly coarse-grained, Although locally
silieated, it is ordinarily quite pure. Much of the rock quarried at
SIover Mountain (Colton) and Crestmore contains more than 9 El percent
CaCOa. The rock ranges iri color from white to bluish gray.

The limestone deposits west of Chubbuck in the eastern part of the
county have been quarried intermittently for many years. They arc
lflI "Woodford, A. O,, Crestmore mineral : California L>iv. Mines Rept. 39, pp. 3.13-335.

Riverside Arvl San Bernard in"

107

1543. . .. ,
Wnn'kVv<=ift E. M.: Ofeolosrv of ttic Jurupa 51 oil rOams
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part. of the Essex series of probable pre-Cambrian age, 162 are highly con
torted, and are interbedded with qtiartiitl and quartz-mica schist. The
limestone ranges from coarse- to fine-grained and is white to cream in
color. Selected material averages more than 9!? percent CaCCG hut care
in mining is necessary to assure sueh purity. Most of the limestone
masses dip steeply and have little or no overburden,

In recent years Carboniferous dolomite and limestone in the Marble
and Bristol Mountains north of Cadiz and Ch limbless have been quarried.
The limestone and dolomite in this area are ihterbedded and are white
to blue-gray and medium- to coarse-grained. They are extensively ex
posed, and strongly folded. Much of the limestone averages 97.5 per
cent CaC03. Much of the dolomite contains 97 percent calcium and
magnesium carbonates and averages about 20 percent MgO and 31 per
cent CaO.

Small tonnages of limestone are mined in an area between Wright-
wood and Gajon Pass in the eastern San Gabriel Mountains. Here the
limestone occurs as a series of roof pendants in granitic rock. The pen
dants lie along a west-trending belt about half a mile wide and 12 miles
long. Some of the masses are highly fractured, and most are intruded by
numerous granitic dikes. Most of the; limestone is milky white and well
suited for white roofing granule material, Chemical analyses show a
calcium carbonate content of 91 to 97 percent; silica from 1 to 5 per
cent; the magnesia from 2.1 to 3,2; and iron and aluminum oxides from
0.2 to 1.6 percent.

Very large reserves of limestone suitable as industrial material exist
in the (lushenbury Canyon area in the northeastern San Bernardino
Mountains. These are only a few miles farther from Lor Angeles market
ing centers than deposits in the Victory! lie-Oro Grande district, but
are 25 to 30 miles east of the Santa Pe Railroad Rock has been mined
intermittently in the past for use ill sugar refining. Much of the rock is
a tectonic breccia occurring in fault blocks, but there are large areas
of relatively unbroken massive limestone and dolomite. The limestone
crops out on very rugged topography and there is usually no over
burden. The geology of the area has been discussed by Woodford and
Harris,163 by Vaughan,1** and by Cuillou.165 The rock h medium-
grained, commonly sugary and blue-gray to white. The chemical com
position of much of the limestone in Cushenbury Canyon falls within
the following Limits :

 91 .4-98.7%
 ,8-1.9%
 ,4- 6.8%
 1.0%

Large areas covered by carbonate formations are also known in the
Ivanpah Mountains north of Cima, in the Clark Mountains east of
1Ef Hansard; J. C., and Posch, R F., Arctiaa.ii rocks in the Piute and Oirl Woman Moun

tains, San Bernardino County, Calif, (alls.) : Geol, Soc. America Proc., 1936, pp.
30S-309, 1937.

hi Woodford, A. O., and Harris, T. A., Geology of Blackhawk Canyon, Sail Bernardino

Mountains, California.: Univ. California "Dept. Ceo], Sci. Bull., vol. 17, pp. 369-304,
1928.

I'M Vau^han, F- B„ GMS&loey of San Bernardino Mountains north of San GOrgonio Pass:

Uiilv, California, Dept. Geol. Sci. Bui]., vol. 13. pp. 319-411, 1922.
WGulllou, Robert, Geology of the Johnston Grade area, Ran Bernardino Mountains,

California: Univ. California at IjOs Angeles, Masters thesis, unpublished.

CJaCO* __
MgCjQs
Insoluble
(FM&LO:
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feet wide. The sugar rock was mined selectively from open cuts and
loaded on railway cars at a spur extending from Basin.

Chubbuck (Chubbuck Lime Company, White. Mountain Lime Com
pany) Deposits. Location: sees. 10. 11, 15. 16, 21 and 22, T. 3 N,, R.
16 E,, H.B.M., extending two miles sonth west ward from Chubbuck, on
a series of low parallel ridges at the north end of the Iron Mountains.
Owner: Reconstruction Finance Corporation owns 1600 acres being pur
chased (1951) by the White Mountain Lime Company, Harms Brothers,
5261 Stockton Boulevard, Sacramento, California.

The Chubbuck limestone deposits were worked nearly continuously
from 11125 through 1948 and intermittently from 1949-51. The total pro
duction of limestone has been about 500,000 tons. Two-thirds of this
was used to produce approximately 165,000 tons of lime products; the
other third was used directly for limestone products. The White Moun
tain Lime Company operated for a short time in 1951 and plans to con
tinue,

Pendants of fine- to coarse-grained limestone are exposed on several
low parallel ridges which trend north -northwest; dolomite is exposed
on a ridge which is southwest of the other, The limestone and dolomite
are part of the Chubbuck marble member of the Essex series (Archean)
of metamorphosed sediments and minor amounts of altered igneous ma
terial. ieM

Four quarries, the largest of which were from 150 to 200 feet wide,
500 to 600 feet long and 30 feet in maximum depth, have been opened
on the deposits. Only two quarries were operated by the White Moun
tain Lime Company. Trucks hauled the quarried limestone to a 120-
ton crushing and screening plant which provided raw limestone for
the lime products plant or produced crushed limestone in several com
mercial sizes.

Two sizes of crushed limestone, minus 1-inch plus fdneli and minus
finch plus i- in eh, were used as feed for the two kilns in the lime prod
ucts plant. The capacity of those two 5- by 60-foot rotary kilns is 50 to
60 tons of lime per day. The kiln products were screened, and all minus
8-mcsh material was further ground to minus 200-mesh.

Facilities were provided for sacking the lime products and some of
the finer limestone products as well as for bulk loading into railroad ears.

Chubbuck Reserve (Chubbuck Limestone and Dolomite) Deposits.
Location : sees. 17, 20 and 21, T. 6 N., R. 14 E., S.B.M., on the southwest
slope of the Marble Mountains about 6 airline miles northward from
Cadiz. Owner: Reconstruction Finance Corporation owns 1,120 acres
being purchased (1951) by "White Mountain Lime Company, Harms
Brothers, 5621 Stockton Boulevard, Sacramento, California.

The Chubbuck Reserve limestone and dolomite deposits have been
prospected and small amounts of rock mined for test purposes. An esti
mate of the limestone reserves as quoted by Tucker 170 is 100,000,000
tons, Logan 171 cites a private report in which a portion of these deposits
1M Hazard, J. C., and K. F., Arrhea.ii rocks In the Tiiite and Old Woman Moun

tains, San Bernardino County. California (abs.)- Cebl. Knc. America Free. 183$,
pp. 30S-309. 1637,

iid Tucker, W. ft.. tip. tit.. I>- SI fl. 1 64 3.

In Entrap. Clarence A. Limestone in California-: California Jour. Mince and Oeol , vol,
43, pp. 284-287. 1947.

173
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ORDINANCE NO. 678 

AN ORDINANCE PROVIDING 
REGULATIONS FOR THE ES-
TABLISHMENT OF ELEVEN 
ZONE DISTRICTS PRESCRIB-
ING USE, AREA AND HEIGHT 
REQUIREMENTS IN THE UN-
INCORPORATED AREA OF SAN 
BERNARDINO COUNTY, STATE 
OF CALIFORNIA, AND RE-
PEALING ORDINANCES NO. 
457, 458, 475, 562, 563, 587,590, 
591, 601, 602, 631, 639, 647, 659, 
662, 664, 669 and 670. 

The Board· of Supervisors of the 
County of San Bernardino, State 
of California, does ordain as fol-
lows: 

SECTION 1. GENERAL PUR-
POSE OF OFFICIAL ZONING 
PLAN AND AUTHORITY AND 
R E S P 0 N S I B I L I TV 0 F THE 
PLANNING COMMISSION: 

An official zoning plan for the 
unincorporated area of the County 
of San Bernardino, State of Cali-
fornia, is hereby adopted and es-
tablished as is hereinafter set 
forth in this ordinance, to promote, 
protect and secure the public 
health, safety and general welfare, 
to provide the social and economic 
advantages resulting from an or-
derly, planned use of land re-
sources, and to encourage, guide 
and provide a definite plan for the 
future growth and development of 
the said County. 

It is recognized that the official 
zoning plan referred to herein is 
not complete and the said Board 
of Supervisors in conformity with 
the California State Conservation 
and Planning Act, Chapter 807, 
Statutes 1947, as amended, and 
the provisions of this ordinance, 
hereby delegates to the Planning 
Commission of said San Bernar-
dino County, hereafter referred 
to as the County Planning Com-
mission, the responsibility for con-
ducting necessary studies, surveys 
and preparing of maps in order 
to develop detailed zoning plans 
and process changes of zoning dis-
tricts for adoption by the said 
Board of Supervisors for the 
various portions of the unincor-
porated territory of San Bernar-
dino County as it becomes de-
sirable, practical and practicable 
so that the result shall be a com-
prehensive zoning plan for the 
County. 

SECTION 2. DEFINITIONS: 

2.1 ACCESSORY BUILDING: A 
subordinate building the use 
of which is incidental to that 
of the main building or main 

use of the land on the same 
lot. 

2.2 A C C E S S 0 R Y L IV IN G 
QUARTERS : Living quarters 
within an accessory building 
for the sole use of persons 
employed on the premises, 
having no kitchen or cooking 
facilities and not rented or 
otherwise used as a separate 
dwelling. 

2.3 ACCESSORY USE: A use in-
cidental and subordinate to 
the principle use of a lot or 
building located upon the 
same lot as the accessory use. 

2.4 AD V E R TI S IN G STRUC-
TURE : Any structure of any 
kind or character erected or 
maintained for advertising 
purposes, upon which any ad-
vertising sign may be placed 
including advertising statu-
ary . . 

2.5 AGRICULTURE : The tilling 
of soil, the raising of crops, 
horticulture, small live-stock 
farming, dairying or animal 
husbandry, including all uses 
customar ily incidental there-
to but not including slaugh-
ter houses, feed yards, hog 
farms, fertilizer works, bone 
yards or plants for the re-
duction of animal matter or 
any other industrial or agri-
cultural use which is determ-
ined by the County Plan-
ing Commission to be simil-
arly objectionable because of 
noise, odor, smoke, dust or 
fumes. 

2.6 ALLEY: A public thorough-
fare, not exceeding thirty 
(30) feet in width for the 
use of pedestrians and/ or 
vehicles, which affords only 
a secondary means of access 
to the abutting property. 

2.7 .APARTMENT: A room, or 
suite of rooms in a multiple 
dwelling, designed for, in-
tended for, suitable as a res-
idence for, and/ or occupied 
by one family. 

2.8 APARTMENT HOTEL: A 
building or any portion there-
of, designed for, or contain-
ing both individual guest 
rooms or suites of rooms 
and dwelling units. 

2.9 APARTMENT HOUSE: See 
. Dwelling, Multiple-Family. 

2.10 AUTOMOBILE AND 
TRAILER SALES AREA: 
An open area used for the 
display, sale or rental of 
new or used automobiles or 
trailers, and where repair 
work is limited to minor in-
cidental repair of automo-
biles or trailers to be dis-
played, rented or sold on 
premises. 

2.11 AUTOMOBILE WRECK-
ING: The dismantling or 
wrecking of used motor ve-
hicles or trailers, or the 

-1-

storage, sale, or dumping 
of dismantled or partially 
dismantled, obsolete or 
wrecked vehicles or their 
parts 

2.12 BASEMENT OR CELLAR: 
A story partly or wholly 
undergrouna and having 
more than one-half of its 
height below the average 
level of the adjoining 
ground. A basement, when 
designed for, or occupied by 
dwellings, business or manu-
facturing, shall be consid-
sidered a story. 

2.13 BLOCK: That property 
abutting oh one side of a 
street between two near-
est intersecting streets, rail-
road right-of-way or other 
natural barrier, provided, 
however, that where a 
street curves so that any two 
chords thereof form an 
angle of one hundred twen-
ty (120) degrees or less 
measured on the lot side, 
each curve shall be con-
strued as an intersecting 
street. 

2.14 BOARDING HOUSE: A 
dwelling with not more than 
six (6) guest rooms where 
lodging and meals are pro-
vided for compensation. 

2.15 BUILDING: Any structure 
built for the support, shel-
ter or enclosure of persons, 
animals, fowls, chattels or 

property of any kind. 
2.16 BUILDING HEIGHT: The 

vertical distance from the 
average finished ground 
level of the site to the 
highest point of the struc-
ture. 

2.17 BUILDING SITE: The 
ground area o c c u p i e d 
or to be occupied by a 
building or unit group of 
buildings together with all 
open spaces as required by 
this Ordinance. · 

2.18 CAMP, PUBLIC: Land or 
premises used or intended 
to be used. let or rented 
for camping purposes by two 
or more camping parties, 
trailers, tents or movable or 
temporary dwellings. · 

2.19 CARPORT: A permanent 
roofed structure with no 
more than two enclosed 
sides used or intended to be 
used for automobile shel-
ter and storage. 

2 :20 CEMETERY: Land used or 
intended to be used for the 
burial of the dead and dedi-
cated for cemetery pur-
poses, including columbar-
bariums, crematoriums, ma-
soleums and mortuaries 
when operated in conjunc-
tion with and within the 
boundary or suc11 cemetery. 

2.21 CENTER-LINE: The cen-
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ter-line of a street as re-
ferred to in this Ordinance 
shall mean the right-of-way 
center-line as established by 
the County Surveyor of the 
County, by the City Engi-
neer of any city within the 
County, by the State Di-
vision of Highways of the 
State of California, or if no 
such center-line has been 
established and in any case 
in which foregoing defini-
tion is not . applicable, the 
planning Commission shall 
designate the center-line. 

2.22 CLUB: An association of 
persons, whether incorpor-
ated or unincorporated, or-
ganized for some common 
non-profit purpose, but not 
including a group orgainzed 
solely or primarily to ren-
der a service customarily 
carried on as a business. 

2.23 COURT: An open, unoccu-
pied space, other than a 
yard, on the same lot with 
a building or buildings and 
which is bounded on two or 
more sides by such build-
ing or buildings. 

2.24 DAIRY: Any premises 
where mil is produced for 

sale or distribution and 
whe.re three or more cows 
or goats are in lactation. 

2.25 DWELLING, MULTIPLE-
FAMILY: A building or 
portion thereof used and/ or 
designed as a residence for 
three or more families liv-
ing independently of each 
other. 

2.26 DWELLING, 0 N E-F AM-
ILY: A detached building 
designed and/or used to 
house not more than one 
family including all domes-
tic employes of such family. 

2.27 DWELLING, TWO-FAM-
ILY: A building designed 
and/ or used to house not 
more than two families liv-
ing independently of each 
other. 

2.28 DWELLING UNIT: A build-
ing or portion thereof used 
and/ or designed for occu-
pancy by one family for liv-
ing or sleeping purposes 
and having one kitchen. 

2.29 EDUCATIONAL INSTITU-
TIONS: Colleges or univer-
sities supported wholly or 
in part by public funds and 
other colleges and univer-
sities giving general academ-
ic instruction as prescribed 
by the California State 
Board of Education. 

2.30 FAMILY: One or more per-
sons related by blood or 
marriage, or a group of not 
more than five (5) persons 
(excluding servants) not re-
lated by blood or marriage, 
living together as a single 

non-profit housekeeping unit 
in a dwelling unit. 

2.31 FRONT WALL: The near-
est wall of a building or 
other structure to the street 
upon which the building 
faces, but excluding cornices, 
canopies, eaves or any other 
architect ural embellish-
ments that may extend be-
yond said front wall, not to 
exceed a distance of two (2) 
feet six (6) inches. 

2.32 GARAGE, PRIVATE: An 
accessory building or an ac-
cessory portion of the main 
building designed and/or 
used for the shelter or stor-
age of vehicles of the occu-
pants of the main building. 

2.33 GARAGE. PUBLIC: Any 
building, other than a pri-
vate or storage garate, used 
for the storage, caN or re-
pair of motor vehicles and 
where any such vehicles are 
equipped for operation or 
kept for hire or sale. 

2.34 GARAGE, STORAGE: Any 
building other than a public 
or private garage used ex-
clusively for the storage of 
motor vehicles. 

2.35 GUEST HOUSE: Living 
quarters within a detached 
accessory building located 
on the same premises with 
the main building for use by 
temporary guests of the oc-
cupants of the premises, 
such quarters having no 
kitchen facilities and not 
rented or otherwise used as 
a separate dwelling. ' 

2.36 GUEST RANCH: A building 
or buildings having not more 
than two and one-half stor-
ies used as a hotel, and 
having a building site of 
not less than five acres . 

2.37 GUEST ROOM: A room 
which is designed and/ or 
used by one or more guests 
for sleeping purposes, but 
in which no provision is 
made for cooking. 

2.38 HOG RAISING: Any prem-
ises used for the raising 
or keeping of more than six 
(6) weaned hogs. 

2.39 HOME OCCUPATION: Any 
occupation customarily con-
ducted entirely within a 
dwelling by its inhabitants, 
the use being accessory to 
the use of the dwelling for 
dwelling purposes and pro-
vided that no article is sold 
or offered for sale except 
that produced by said inhab-
itants. 

2 :40 HOSPITAL, REST HOME 
OR SANITARIUM: A build-
ing or any portion thereof 
used and/ or deisgned for 
the housing of sick, demen-
ted, injured, convalescent or 
infirm persons, provided that 
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this definition shall not in-
clude rooms in any single or 
multiple dwelling, ,hotel, 
apartment hotel not ordin-
arily intended to be occu-
pied by said persons. 

2.41 HOTEL: Any building or 
portion thereof containing 
six (6) or more guest rooms 
designed for and/or used by 
more than six (6) guests, for 
compensation and with no 
provision for cooking in any 
individual room or suite, 
but excluding hospitals and 
buildings where human be-
ing are housed and detained 
under legal restraint. 

2.42 JUNK YARD: Primary or 
accessory use of a parcel of 
land for the storage, dis-
mantling or selling of cast-
off or salvage material of 
any sort in other than the 

original form in which it 
was manufactured and/i)r 
assembled and not including 
reconditioned secondchand 
furniture or fixtures sold 
from within a walled build-
ing. 

2.43 KENNEL: Any lot or prem-
ises on which five or more 
dogs over four months . old 
are kept for boarding breed-
ing, training or marketing. 

2.44 KITCHEN: Any room, all 
or any part of which is de-
signed and/or used for cook-
ing and the preparation of 
food. 

2.45 LABOR CAMP: Premises 
used for residential purposes 
for temporary or seasonal 
periods by five or more un-
related persons or families 
employed to perform agri-
cultural or industrial labor. 

2.46 LOADING SPACE: An off-
street space or berth on the 
same lot with a building or 
contiguous to a group of 
buildings for the temporary 
parking of a commercial ve-
hicle while loading or un-
loading merchandise or ma-
terials, and which abuts 
upon a street, alley or other 
appropr iate means of ac-
cess. 

2.47 LODGING OR ROOMING 
HOUSE:A building having 
no more than six (6) guest 
rooms with two persons per 
room where lodging is pro-
vided for compensation. 

2.48 LOT: Land occupied or to be 
occupied by a use, building 
or a unit group of buildings 
and accessory buildings and 
uses, together with such 
yards, open spaces and lot 
width and area as are re-
quired by this Ordinance 
and having frontage upon a 
street; or an area or parcel 
shown as an entire lot on a 
subdivision map recorded 

j 
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with the County Recorder. 
2.49 LOT AREA: The total hori-

zontal area included within 
lot lines of a lot. 

2.50 LOT, CORNER: A lot sit-
uated at the intersection of 
two or more streets, or 
bounded on two or more ad-
jacent sides by street lines, 
provided that the angle of 
intersection does not exceed 
one hundred thirty-five 
(135) degrees. 

2.51 LOT DEPTH: The horizon-
tal distance between the 
front and rear lot lines 
measured in the mean direc-
tion of the side lot lines. 

2.1>2 LOT, FRONTAGE: The di-
mension of a lot or portion 
of a lot abuting on a street, 
except the side of a corner 
lot. 

2.53 LOT, INTERIOR: A lot 
other than a corner lot. 

5.54 LOT, KEY: The first in-
terior lot to the rear of a 
reversed corner lot, the 
front line of which is a 
continuation of the side line 
of the reversed corner lot, 
exclusive ofthe width of any 
alley, and fronting on the 
street which intersects or 
intercepts the street upon 

which the corner lot fronts. 
2.55 LOT WIDTH: The average 

horizontal distance between 
side lot lines measured at 
right angles to the lot 
depth. 

2.56 LOT LINE, FRONT: In the 
case of an inferior lot, a line 
separating the lot from a 
street or place; and in the 
case of a corner lot, a line 
separating the narrowest 
street frontage of the lot 
from the street, except in 
those cases where the lat-
est tract deed restrictions 
or the recorded map specify 
another line as the front lot 
line. 

2.57 LOT LINE, REAR: A line 
which is opposite and most 
distant from the front lot 
line, and, in the case of an 
irregular, triangular or gore-
shaped lot, a line within the 

lot (10) feet in length, 
parallel to and at the maxi-
mum distance from the front 
lot line. 

2.58 LOT LINE, SIDE: Any lot 
other than the front or rear 
lot lines. 

2.59 LOT, REVERSED COR-
NER: A corner lot which 
rears upon the side of an-
other lot, whether or not 
across an alley. 

2.60 LOT, THROUGH: A lot 
having frontage on two par-
allel or approximately par-
allel streets. 

2.61 MOTEL: A building or 
group of two or more de-

tached, semi-detached or 
attached buildings contain-
ing guest rooms or dwell-
ing units with automobile 
storage space provided in 
connection therewith, which 
building or group is de-
signed, intended or used pri-
marily for the accommoda-
dation of automobile trav-
elers; including groups des-
ignated as auto cabins, mo-
tor courts, motels and sim-
ilar designation. 

2.62 N 0 N-CONFORMING: A 
building, structure or por-
tion thereof, or use of 
building or land which does 
not conform to the regula-
tions of this Ordinance and 
which lawfully existed at the 
time the regulations with 
which it does not conform 
became effective. 

2.63 PARKING AREA, PUBLIC: 
An open area, other than a 
street, used for the tem-
porary parking of more than 
four automobiles and avail-
able for public use, wheth-
er free, for compensation 
or as an accommodation for 
clients, customers or em-
ployees. 

2.64 PARKING SPACE, AUTO-
MOBILE: Space within a 
public or private parking 
area or a building for the 
temporary parking or stor-
age of one (1) automobile. 

2.65 RUMPUS OR RECREA-
TION ROOM: A single room 
in a main building or in an 
accessory building, designed 
and/or used exclusively for 
recreational purposes by the 
occupants or guests of the 
occupants of the premises; 
the floor area of such room 
shall be limited to thirty 
percent (30%) of the floor 
area of the main buildling 
but such floor area need not 
be less than three hundred 
(300) square feet. 

2.66 SCHOOLS, ELEMENTARY 
AND HIGH: An institution 
of learning which offers in-
struction in the several 
branches of learning and 
study required to be taught 
in the public schools by the 
Education Code of the State 
of California. High schools 
include Junior and Senior. 

2.67 SERVICE STATION: Any 
building, structure, premise 
or other place used primar-
ily for the retail sale and 
dispensing of motor fuels or 
oils, the retail sale of lub-
ricants, tires, batteries and 
other automonile accessories 
and the installation and 
servicing of such lubricants, 
tires, batteries and other 
automobile accessories. 

2.68 SETBACK: The minimum 
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horizontal distance from the 
structure to the property 
line. 

2.69 SIGN: Any words, letters, 
figures, numerals, emblems, 
designs or other marks 
shown on any card, cloth, 
paper, metal, painted, glass, 
wooden, plaster, stone or 
other sign or device of any 
kind or character by which 
anything is made known and 
used to attract attention. 

2.70 SMALL LIVE STOCK 
FARMING: The raising or 
keeping of more than twen-
ty-five (25) rabbits or twen-
ty-five (25) similar animals, 
or more than two (2) goats, 
sheep and/or similar live-
stock; the term "small live-
stock farming" shall not in-
clude hog raising, dairying 
or the raising or keeping 

for commercial purposes of 
cats, dogs, horses, mulos 
or similar livestock as de-
termined by the Planning 
Commission. 

2.71 STABLE, PRIVATE: A de-
tached accessory building 
for the keeping of horses, 
burros, or mules owned by 
the occupants of the prem-
ises and not for remunera-
tion, hire or sale. 

2.72 STABLE, PUBLIC: A stable 
other than a private stable 
for keeping of horses. 

2.73 STORY: That portion of a 
building included between 
the surface of any floor and 
the surface of any floor next 
above it, or if there be no 
floor above it, then the 
space between such floor 
and ceiling next above it. 

2.74 STORY, HALF: A story 
with at least two of its 
opposite sides meeting a 
sloping roof, not more than 
two feet above the floor of 
such story. 

2.75 STREET: Any public or 
private thoroughfare with 
a width of twen.ty (20) feet 
or more, which affords a 
primary means of access 

to abutting property . 
2.76 STREET LINE: The bound-

ary line between a street 
and abutting property. 

22.77 STRUCTURE: Anything 
constructed or built, an edi-
fice or building of any kind, 
or any piece of work arti-
ficially built up or composed 
of parts joined together in 
some definite manner. 

2.78 STRUCTURAL ALTERA-
ATIONS: Any change in 
the supporting members of 
a structure such as the bear-
ing walls or partitions, col-
umns, beams or girders. 

2.79 TRAILER, AUTOMOBILE: 
A vehicle designed to be 
drawn by a motor vehicle 
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and to be used for human 
habitation or for carrying 
persons or property includ-
ing a trailer coach, house 
trailer, and for this Ordin-
ance in c 1 u d in g ·self-pro-
pelled vehicles used for hu-
man habitation. 

2.80 TRAILER CAMP OR 
PARK: Any area or prem-
ises where space for house 
trailers is rented, held for 
rent or on which free occu-
pancy or camping is per-
mitted to house trailer own-
ers or users of the purpose 
of securing their trade, but 
not including automobile 
or trailer sales lots, on 
which unoccupied house 
trailers are par ked for in-
spection and sales. 

2.81 USE The purpose for which 
land or a building is ar-
ranged, designed or in-
tended, or for which either 
land or a building is or may 
be occupied or maintained. 

2.82 YARD: An open space other 
than a court, on the same 
lot with a building, unoccu-
pied and unobstructed from 
the ground upward except 
as otherwise provided here-
in. 

2.83 YARD, FRONT: An area 
extending across the front 
of the lot between the main 
building and the front lot 
line; depth of the required 
front yard to rbe measured 
horizontally from the near-
est part of a main building 
toward the nearest point of 
the front lot line. 

2.84 YARD, REAR: An area ex-
tending across the full width 
of the lot between the main 
building and the rear lot 
line; depth of the required 
rear yard to be measured 
horizontally from the near-
est part of a main building 
toward the nearest point of 
the rear lot line. 

2.85 YARD SIDE: An area be-
tween a main building and . 
the side lot line, extending 
from the front yard, or 
front lot line to the rear 
yard; width of the required 
side yard to be measured 
horizontally from the near-
est point of the side lot line 
toward the nearest part of 
the main building. 

SECT I 0 N 3. ESTABLISHING 
DISTRICTS AND CLARIFICA-
TION OF D.ISTRICT BOUND-
ARIES: 

3.1 ESTABLISHMENT OF 
LAND USE DISTRICTS: In 
order to carry out the pur-
pose and provisions of this 
Ordinance, eleven (11) Dis-

tricts are established to be 
known as follows: 

R-1 Single-F a m i l y Resi-
dence District 

R-2 Two-Family Residence 
District 

R-3 Multiple-Family Resi-
dence District 

R-4 Rural Residential Dis-
trict 

A-1 Limited Agricultural 
District 

A-2 General Agricultural 
District 

C-1 Neighborhood Business 
District 

C-2 General Business Dis-
trict 

M-1 Limited Manufacturing 
District 

M-2 General Manufactur-
ing District 

I Interim District 
3.2 DISTRICT BOUNDARIES 

ON LAND USE MAP: The 
boundaries of established 
districts are shown and delin-
eated on the Land Use Dis-
trict Maps entitled "Official 
Land Use Plan" as recorded 
in Book 1, Pages 32 to 56 in-
clusive of Miscellaneous Maps, 
Official Records of the office 
of the County Recorder of 
the County of San Bernar-
dino, State of California, 
which are hereby adopted as 
the Official Land Use Maps 
of San Bernardino County. 
Changes of and additions and 
amendments to the Official 
Land Use Plan shall be de-
termined and defined from 
time to time by ordin'ance 
adopting sectional Land Use 
District Maps covering por-
tions of San Bernardino 
County, each of which shall 
become upon final adoption 
a part of the Official Land 
Use Plan for the County 
when recorded in the office 
of the County Recorder of 
County of San Bernardino, 
State of California. 

3.3 LAND USE MAPS PART OF 
ORDINANCE: The Land 
Use District Maps showing 
the Official Land Use Plan, 
classifications and boundar-
ies of Land Use Districst and 
all notations, references and 
other information shown 
thereon, after final adoption 
in the manner required by 
law, shall thereafter . be as 
much a part of this Ordinance 
as if all the matters and in-
formation set forth by said 
maps were fully described 
herein. 

3.4 DISTRICT BOUNDARY UN-
CERTAINTIES: Where un-
certainty exists as to the 
boundaries of any districts 
shown on the Land Use Dis-
trict Maps, the following 
rules shall apply: 
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a. 'Where such boundaries 
are indicated as approxi-
mately following street 
and alley lines or lot lines, 
such lines shall be con-
strued to be such boundar-
ies. 

b. In unsubdivided property 
and where a district boun-
ar y divides a lot, the lo-
cations of such boundar-
ies, unless indicated by di-
mensions, shall be deter-
mined by use of the scale 
appearing on the map. 

c. Where any uncertainty ex-
ists, the Planning Commis-
sion shall determine the lo-
cation of boundaries. 

d. Where a public street or 
alley is off i c i a ll y va-
cated or abandoned. the 
r egulations applicable to 
the property to which it 
r everts shall apply to such 
vacated or abandoned 
str eet or alley. 

3.5 D IS T R I C T S ADOPTED 
WITH ORDINANCE: The 
boundaries of such districts 
as shown on any sectional 
Land Use District Map 
adopted by this Ordinance or 
amendment thereto are here-
by adopted and approved 
and the regulations of this 
Ordinance governing the uses 
of this land, buildings, struc-
tures, the height of bulidings 
and structures, the sizes of 
yards about buildings and 
structures and other matters 
as hereinafter set forth are 
hereby established and de-
clared to be in effect upon 
all land included within the 
boundar ies of each and 
every district shown upon 
the Land Use Map. 

SECTION 4. R-1 DISTRICT: 

The following regulations shall 
apply in R-1 Single-family 
dence Districts: 

4.1 GENERAL USES PERMIT-
TED: 
a. One-family dwelling on 

each lot 
b. Truck garde'ning, tree 

farming, nursenes and 
greenhouses used only for 
the propagating and cul-
tivating of plants, provided 
that: 

(1) Retail sale from the 
premises of such prod-
ducts o r commodities 
raised on the property 
and use of a sign not 
exceeding two (2) square 
feet, shall be permitted 
only on lots having an 
area of at least twenty 
thousand (20,000) square 
feet. 

c. Small livestock, cows, 
goats and fowl may be 
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kept on areas of five (5) 
acres or more prior to 
residential use, subject to 
the following limitations: 

(1) One (1) cow or two 
(2) goats for each one 
acre in area of the parcel 
of land on which the 
same are kept, or one 
hundred (100) fowl for 
each one-quarter ( 14) 
acre in area of the par-
cel of land on which the 
same are qept; and fur-
ther, that such animals 
or fowls be kept at least 
fifty (50) feet from 
front property l i n e, 
forty (40) feet from a 
dwelling on the property 
and one hundred (100) 
feet from any other 
place used for human 
habitation, public park 
or school. 

d. Cats and dogs, not to ex-
ceed the keeping of two 
(2) cats and/ or two (2) 
dogs. 

e. Public and private uses as 
follows shall be permitted 
if the location and develop-
ment plan is approved by 
the .County Planning Com-
mission, as provided in 
Section 15.6: 

(1) C i vi c or community 
clubs 

(2) Country clubs and golf 
courses, excepting minia-
ture courses and similar 
commercial enterprises 

(3) Fire and police stations 
(4) Schools, excluding col-

leges or universities 
(5) Churches, excluding res-
cue missions and tempor-
ary revival 

( 6) Cemeteries 
(7) Museums, not operated 
for profit 

(8) Parks and playgrounds 
(9) Electrical substations 

(10) Childrens' nurseries 
(11) Rest homes 

4.2 ACCESSORY USES PER-
MITTED: 
a. Guest house 
b. Private garage with space 

for maximum of three cars 
c. Home occupations of pro-

fessional or business na-
ture including the office of 
a physician, dentist, min-
ister of religion or other 
persons authorized by law 
to practice medicine ' or 
healing, if used only for 
consultation and emer-
gency treatment as an ad-
junct to a principal office 
and not for general prac-
tice, and without external 
evidence thereof, excepting 
a name plate not more 
than one (1) square foot 
in size, having no colored 
illumination 

d. Board and room, not to 

exceed two persons, with-
out kitchen privileges 

e. Stable, private, located at 
least fifty (50) feet from 
front property line on lots 
twenty-thousand (20,000) 
square feet and over in 
area, the number of horses 
permitted on any parcel 
limited · to one horse for 
each ten thousand (10,000) 
square feet of lot area up 
to a total of six horses. 

(1) Such animals shall be 
kept at least forty (40) 
feet from a dwelling on the 
property and one hundred 
(100) feet from other 
places used f o r human 
habitation, public parks or 
schools. 

f. Chickens, rabbits or other 
similar fowls or small ani-
mals not to exceed a total 
of more than twenty-five 
(25) in number and comply 
with County health re-
requirements. 

4.3 TRANSITIONAL USES 
PERMITTED: Transitional 
uses shall be permitted where 
the side of a · lot abuts a lot 
in a less restrictive district, 
provided such transitional use 
does not extend more than 
sixty-five (65) feet from the 
boundary of the less restrict-
ed district which it adjoins as 
follows: 
a. Two-family dwelling with 

the same area require-
ments as in the "R-2" Dis-
trict. 

b. Public parking area when 
located and developed Las 
required in Section 15.2. 

4.4 SIGN REQUIREMENTS: 
Signs not six ,<_6) 
square feet m area pertam-
ing only to the sale, lease or 
hire of only the particular 
building, property or prem-
ises upon which displayed. 

4.5 PARKING REQUIRE-
MENTS: Automobile park-
ing requirements as provided 
in Section 15.2. 

4.6 HEIGHT . LIMITATIONS: 
Buildings or structures and 
t h e enlargement of any 
buildings or structure,s shall 
be hereafter erected . or main-
tained not to exceed two and 
one-half (2 lf:d stories or 
thirty-five (35) feet in height. 

4.7 MINIMUM LOT AREA RE-
QUIRED: The lot for each 
one-family dwelling, . together 
with its accessory buildings 
hereafter . erected, shall have 
an average width of not less 
than sixty (60) feet, and an 
area of not less than seventy-
two hundred (7,200) square 
feet, unless the parcel is 
shown· as a lot on a subdi-
vision map becoming of rec-
ord subsequent to the effec-
tive date of this Ordinance. 
All buildings together with 
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their accessory buildings shall 
occupy not more than forty 
(40) percent of the area of 
the lot. 
a. Where a minimum area re-

quirement greater than the 
seventy-two hun d r e d 
(7,200) square feet re-
quired is requested and es-
tablished in the district, it 
shall be designated by a 
number following the dis-
trict designation symbol, 
numbers less than one 
hundred (100) indicating 
acres, and numbers more 
than one hundred (100) in-
dicating minimum square 
feet of area r equired per 
lot. 

b. Where a lot has less area 
than herein required and 
was of record at the time 
this Ordinance became ef-
fective, said lot may be oc-
cupied by one family and 
all buildings shall occupy 
not more than sixty ( 60) 
percent of the area of the 
lot. 

4.8 FRONT YARD REQUIRED : 
The front yard for each lot 
shall be at least twenty-five 
(25) feet in depth in valley 
and desert areas, and fifteen 
(15) feet in mountain areas. 

4.9 SIDE YARD REQUIRED: 
Side Yards on each side of 
each lot shall be not less 
than ten (10) percent of the 
width of the lot, provided that 
such side yard shall be not 
less than three (3) feet and 
need not exceed five (5) feet 
.in width. 
a. On corner lots with a side 

yard facing the street the 
subdivision setback line 
shall be conformed to, but 
if such line is not estab-
lished, said side yard shall 
extend at least ten (10) 
feet from the property 
line. 

4.10 REAR YARD REQUIRED: 
Rear yards on each lot shall 
be equal to at least twenty-
five (25) percent of the 
depth of the lot, but need 
not exceed twenty-five (25) 
feet. 

SECTION 5. R-2 DISTRICT: 

The following regulations shall 
apply in R-2 Two-family Resi-
dence Districts: 
5.1 GENERAL USES 

PERMITTED: 
a. Same as R-1 District. 
b. Two-family dwellings or 

two one-family dwellings 
of a permanent nature on 
each lot. 

5.2 ACCESSORY USES 
PERMITTED: Same as R-1 
District. 

5.3 TRANSITIONAL USES 
PERMITTED: 
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a. Same as R-1 District. 
b. Four-family dwelling with 

the same area require-
ments as in R-3 District 
shall be permitted. 

5.4 SIGNS AND PARKING RE-
QUIREMENTS: Same as R-1. 

5.5 HEIGHT LIMITATIONS: 
Same as R-1. 

5.6 MINIMUM LOT AREA RE" 
QUIRED: Each lot shall be 
at least sixty (60) feet in 
width and seventy-two hun-
dred (7,200) square feet in 
area for any use allowed in 
this district unless the parcel 
is shown as a lot on a sub-
division map becoming of 
record subsequent to the ef-
fective date of this Ordinance. 
The buildings, including ac-
cessory buildings, of any lot, 
shall occupy not more than 
sixty percent (60% ) of the 
area of such lot. 
a. Where a minimum area re-

quirement greater than the 
seventy-two hun d r e d 
(7,200) square feet re-
quired is requested and es-
tablished in this district, 
it shall be designated by 
a number following the dis-
trict designation symbol, 
numbers less than one hun-
dred (100) indicating acres, 
and numbers more than 
one hundred (100) indicat-
ing minimum square feet 
of area required. 

b. Where a lot has less than 
forty-five hundred (4,500) 
square feet of area and 
was of record at the time 
this Ordinance became ef-
fective, said lot may be oc-
cupied by a one-family 
dwelling an d accessory 
buildings only. 

5.7 FRONT, SIDE AND REAR 
YARD REQUIREMENTS: 
Same as R-1. 

5.8 DISTANCE REQUIRED BE-
TWEEN MAIN BUILDINGS: 
On same lot, the distance 
between main buildings shall 
be at least ten (10) feet. 

SECTION 6. R-3 DISTRICT: 

The following regulations shall 
apply in R-3 Multiple-family 
Residence Districts: 
6.1 GENERAL USES PER-

MITTED: 
a. Same as R-2 District. 
b. M u 1 tip 1 e dwellings, or 

three one-family dwellings 
of a permanent nature on 
each lot. 

c. Boarding and 1 o d g i n g 
houses. 

d. Public and private uses 
as follows shall be per-
mitted if the location and 
development plan is ap-
proved by the County 
Planning Commission, as 
provided in Section 15.6: 

(1) Colleges and universities 
(2) Private Schools 
(3) Fraternity and sorority 
houses, lodges and private 
clubs, except those whose 
chief activity is a service 
customarily carried on as 
a business 

(4) Hospitals, rest homes, 
sanitariums, c 1 in i c s and 
other buildings used for 
such purposes 

(5) Philanthropic and char-
itable institutions 

(6) Motels and trailer parks 
(7) Hotels, in which inci-
cidental business may be 
conducted for the con-
venience of the residents 
of the buildings, provided 
there is no entrance to such 
place of business except 
from the inside of the 
building, and no sign vis-
ible from the outside ad-
vertising such business. 

6.2 ACCESSORY USES PER-
MITTED: Same as R-2 Dis-
rict. 

6.3 TRANSITIONAL USES 
PERMITTED: 
a. Same as R-2 District. 
b. Principal office of a physi-

cian, dentist, or other pro-
fessional occupation. 

6.4 S I G N REQUIREMENTS: 
Name plates not exceeding 
two (2) square feet in area 
containing the name and oc-
cupation of the occupant of 
the premises, identification 
signs not exceeding twenty 
(20) square feet in area fo!' 
hotels, clubs, lodges, hospitals, 
institutions, and other similar 
permitted uses, and sigils not 
exceeding six (6) square feet 
in area appertaining to the 
sale or rental of the prop-
erty on which they are lo-
cated. 

6.5 PARKING REQUIRE" 
MENTS: See Section 15.2. 

6.6 LOADING SPACE RE-
MENTS: Loading space to be 
provided in accordance with 
Section 15.3. 

6.7 HEIGHT LIMITATIONS: 
Same as R-2. 

6.8 MINIMUM LOT AREA RE-
QUIRED: Each lot shall be 
at least sixty (60) feet in 
width and seventy-two hun-
dred (7,200) square feet in 
area for any use allowed in 
this district, unless the par-
cel is shown as a lot on a sub-
division map becoming of rec-
ord subsequent to the effec-
tive date of this Ordinance. 
a. Where a minimum area 

requirement greater than 
the seventy-two hundred 
(7,200) square feet re-
quired is requested and es-
tablished in the district, it 
shall be designated by a 
number following the dis-
trict designation symbol, 
numbers less· than one hun-

dred (100) indicating acres 
and numbers more than 
one hundred (100) indi-
cating mmunum square 
square feet of area re-
quired. 

b. Where a lot has less than 
forty-five hundred (4,500) 
square feet of area and 
was of record at the time 
this Ordinance became ef-
fective, said lot may be 
occupied by no more than 
two families. 

6.9 FRONT YARD REQUIRED: 
Same as R-2. 

6.10 SIDE YARDS REQUIRED: 
Side yards on each lot 
shall be not less than ten (10) 
percent of the width of the 
lot, provided that such side 
yard shall be not less than 
three (3) feet and need not 
exceed five (5) feet in 

width. 
6.11 REAR YARD REQUIRED: 

Rear yards shall be at least 
ten (10) feet in depth. 

6.12 DIS TAN C E REQUIRED 
BETWEEN MAIN BUILD-
INGS: Same as R-2. 

SECTION 7. R-4 DISTRICT: 

The following regulations shall 
apply in R-4 Rural Residence Dis-
tricts: "" 
7.1 GENERAL USES PER-

MITTED: 
a. Same as R-3 District ex·-

cluding Section 6.1 b. 
b. Three dwelling units of a 

permanent nature on each 
lot or parcel. 

7.2 AGRICULTURAL USES 
PERMITTED: 
a. Small livestock farming 

with the following maxi-
mum numerical limitations 
per ten thousand (10,000) 
square feet of area per 
parcel: 

(1) Five hundred (500) 
chickl€ns or rabbits 
or similar fowls or animals. 

(2) Two (2) goats or sheep 
or similar animals. 

b. Nurseries, g r e e n houses, 
commercial flower or vege-
table gardens, mushroom. 
farms. 

c. Field crops, orchards, tree 
crops, berry or bush crops. 

d. One (1) cow on parcels 
twenty thousand (20,000) 
square feet and over in 
area. 

e. Buildings and enclosures 
for fowl or livestock, small 
or large, placed on any 
given parcel of land; shall 
be kept at least fifty (50) 
feet from front property 
line, forty ( 40) feet from 
dwellings on the property 
and a minimum of one-
hundred (100) feet from 
any place used for human 
habitation, public p ark, 
school; or "R" District. 

.I 

-I 
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7.3 ACCESSORY BUILDINGS 
AND USES PERMITTED: 
a . Same as R-1. 
b. Greenhouse and/ or lath 

house. 
c. Stable, corral, pen or coop. 
d. Accessory buildings listed 

above excluding R-1 acces-
sory buildings shall be lo-
cated at least fifty (50) 
feet from the front lot line. 

7.4 SIGNS: Same as R-3. 
7.5 PARKING REQUIRE-

MENTI'S: See Section 15.2. 
7.6 HE I G H T LIMITATIONS: 

Same as R-1. 
7.7 MINIMUM LOT AREA RE-

QUIRED: Same as R-3. 
7.8 . FRONT, SIDE AND REAR 

YARDS: Same as R-1. 

SECTION 8. A-1 DISTRICT: 

The following regulations shall 
apply in A-1, Limited Agricultural 
Districts: 
8.1 GENERAL USES PERMIT-

TED: 
a. Same as R-1 District 
b. Dwelling units of a perma-

nent nature not exceeding 
one per acre and no more 
than three, (3) on each par-
cel 

(1) Dwelling units placed 
on any parcel of land 
shall be located at least 
one hundred (100) feet 
from any existing enclos-
ure occupied by f o w 1 
and/or livestock. 

c. Public and private uses as 
follows shall be permitted 
if the location and develop-
ment plan is approved by 
the County Planning Com-
mission as provided in Sec-
tion 15.6: 

(1) Fruit and vegetable 
packing plants . 

(2) Poultry or rabbit killing 
and dressing house 

(3) Educational institution 
(4 Rest home 
(5) Labor camp 
(6) Storage tank or reser-
voir over 10,000 gallon ca-
pacity 

(7) E 1 e c t r ical substation, 
power booster, or conver-
sion plant 

(8) Airports and heliports 
(9) Wineries and breweries 

8.2 AGRICULTURAL U S E S 
PERMITTED: 
a. S m a 11 livestock farming 

with the number of goats, 
sheep and similar animals 
limited to twenty-five (25) 
per acre 

b. Nurseries, greenhouses, 
commercial flower or veg-
etable gardens, mushroom 
farms 

c. Aviaries, apiaries 
d. Field crops, orchards, tree 

crops; berry or bush crops 
e. Cattle and/ or horses kept 

for pasture, with a maxi-

mum number of two (2) 
animals per acre permitted 

f. Hogs (none garbage fed), 
with a maximum nuniber 
of two (2) per acre, the to-
tal number of such animals 
not to exceed five (5). 

g. Farms or establishments 
for the selective or experi-
mental breeding of cattle 
or horses and/ or the rais-
ing of or training of horses 
or show cattle, with a max-
ilnum number of two (2) 
such animals per acre per-
mitted 

h. Buildings and enclosures 
for fowl or livestock, small 
or large, placed on any giv-
en .Parcel of land, shall be 
kept at least forty ( 40) feet 
f r o m dwellings on the 
property and a minimum 
of one hundred (100) feet 
from any other place used 
for human habitation, pub-
lic park, school or "R" Dis-
trict. 

i. One stand for display and 
sale of products produced 
on the same premises, and 
the floor area of the stand 
shall not exceed two hun-
dred (200) square feet. 

j. Water storage not exceed-
ing ten thousand (10,000) 
gallons capacity 

8.3 ACCESSORY BUILDINGS 
AND USES PERMITTED: 
a . Same as R-1 
b. Greenhouse and/or 1 at h 

house 
c. Barn, corral, pen or coop 
d. Building or room for pack-

ing products raised on the 
premises 

e. 0 the r similar structures 
customarily used for light 
agricultural purposes 

f. Accessory buildings listed 
above excluding R-1 acces-
sory buildings, shall be lo-
cated at least fifty (50) 
feet from the front lot line. 

8.4 SIGNS : One unlighted single-
or double-faced sign, which 
does not exceed twelve (12) 
square feet in area per face, 
and pertains only to the sale, 
lease or hire of . the premises 
or of the products produced 
upon the premises. 

8.5 PARKING REQUIRE-
MENTS: See Section 15.2. 

8.6 HEIGHT LIMITATIONS: 
Residential builldings a n d 
structures and the enlarge-
ment of any residential build-
ing or structure hereafter 
erected or maintained shall 
not exceed two and · one-half 
(2 % ) stories or thirty-five 
(35) feet in height. 

8.7 MINIMUM LOT AREA RE-
QUIRED: Each lot or parcel 
shall be at least one hundred 
and fifty (150) feet in width 
and one (1) acre (43,560 
square feet) in area ·for uses 
allowed in this district, unless 
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the parcel is shown as a lot 
on a subdivision map being of 
record at the effective date of 
this Ordinance. 
a. Where a minimum area re-

quirement greater than the 
one: (1) acre required is re-
quested and established in 
the district, it shall be des-
ignated by a number fol-
lowing the district desig-
nation symbol, n u m b e r s 
less than o n e hundred 
(100) indicating acres. 

8.8 FRONT YARDS REQUIRED: 
Same as R-1. 

8.9 SIDE YARDS REQUIRED : 
Side yards on each side of 
each lot shall be not less than 
ten (10) percent of the width 
of the lot, but such side yard 
need not exceed fifteen (15) 
feet and shall be not less than 
six (6) feet in width. 

8.10 REAR YARDS REQUIRED: 
Sa,.me as R-1. 

SECTION 9. A-2 DISTRICT: 

The following regulations shall 
apply in A-2, General Agricultural 
Districts: 
9.1 GENERAL USES PERMIT-

TED: Same as A-1 Districts. 
9.2 AGRICULTURAL U S E S 

PERMITTED: 
a. Farms for grazing, breed-

ing, raising or training 
horses, cattle and similar 
animals 

b. Sheep and goat raising 
c. Public stables or riding 

academies 
d. Non-garbage fed hog 

ranches 
e. Menageries, aquariums, al-

ligator or ostrich farms 
f. Animal hospitals 
g. Commercial dog kennels 

and dog breeding estab-
lishments 

h . Goat or catle dairies 
i. All animals and fowls shall 

be kept at least forty (40) 
feet from any residence or 
dwelling or other building 
used for human habitation. 

9.3 THE FOLLOWING US E S 
SHALL BE PERMITTED if 
the location is approved by 
the County Planning Commis-
sion, as provided in Section 
15.6 : 
a. Cattle feed and sales yards 
b. Other agricultural uses not 

specifically listed 
9.4 PARKING REQUIRE-

MENTS: See Section 15.2. 
9.5 HEIGHT LIMITATIONS: 

Same as A-1. . 
9.6 ARE A REQUIREMENTS: 

Same as A-1 except that each 
lot or parcel · shall be at least 
three hundred (300) feet in 
width and five (5) acres 
· (217,800 square feet) in area 
for uses allowed ·in this dis-
trict, unless . the parcel is 
shown as a lot on a subdivi-
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sion map being of record at 
the effective date of this Ordi-
nance. 
a. Where a minimum area re-

quirement greater than five 
(5) acres required is re-
quested and established in 
the district, it shall be des-
ignated by a number fol-
lowing the district designa-
tion symbol, such numbers 
indicating acres. 

SECTION 10. C-1 DISTRICT: 

The following regulations shall 
apply in C-1, Neighborhood Busi-
ness Districts: 

The primary purpose and appli-
cation of this district shall be for 
small limited shopping centers 
planned and designed in coopera-
tion with the County Planning 
Commissio to meet neighborhood 
shopping needs. 
10.1 GENERAL USES PERMIT-

TED: 
a. Residential: 

(1) Same as R-3 
(2) Motel 

10.2 BUSINESS USES PERMIT-
TED: 
a. Retail stores: 
U) Bakery 
(2) Book or stationery store 
(3) Confectionery store 
(4) Drug store 
(5) Dry goods or notions 
store 

( 6) Florist or gift shop 
(7) Grocery, fruit or vegeta-
ble store 

(8) Hardware or electrical 
appliance store 

(9) Jewelry store 
(10) Meat market or delica-

tessen store 
b. Office or ground space: 

(1) Automobile parking lot 
(2) Offices, business or pro-
fessional 

c. Services: 
(1) Automobile service sta-
tion, provided that any ma-
jor tire repairing, battery 
charging and storage of 
merchandise and supplies, 
lubrication and washing, are 
conducted wholly within a 
building 

(2) Bank 
(3) Barber shop and beauty 
parlor 

(4) Cafe or restaurant (ex-
cluding dancing or enter-
tainment) 

(5) Church 
(6) Clothes cleaning agency 
and/ or pressing establish-
ment 

(7) Club or lodge (non-pro-
fit) ,fraternal or religious 
association 

(8) Community center 
(9) Dressmaker or millinery 
shop 

(10) Hospital, sanitorium, or 
clinic (except hospitals or 
sanitarium for contagious, 

mental, drug or liquor ad-
dict cases) 

(11) Laundry agency 
(12) Library 
(13) Photographer 
(14) Post office 
(15) Shoe store and repair 
(16) Tailor 
d. Other uses similar to above 

if approved by the County 
Planning Commission 

10.3 CONDITION OF USES: 
a. All stores, shops or busi-

nesses shall be operated 
wholly within an enclosed 
building. 

b. All p r o d u c t s produced, 
whether primary or inci-
dental, shall be sold at re-
tail on the premises and no 
more than two (2) persons 
shall be engaged in such 
production or in the servic-
ing of materials. 

c. Any exterior sign displayed 
shall pertain only to a use 
conducted within the build-
ing and shall be attached 
flat against a wall of the 
building and parallel with 
its horizontal dimension. A 
sign shall not project above 
the roof line. 

d. The architectural and gen-
eral appearance of all such 
commercial buildings and 
grounds shall be in keeping 
with the character of the 
neighborhood and such as 
not to be detrimental to 
the public health, safety 
and general welfare of the 
community in which such 
use or uses are located. 

e. Enterprises which produce 
or cause any dust, gas, 
smoke, noise, fumes, odors, 
or vibrations that in the 
opinion of the County Plan-
ning Commission are detri-
mental to other property 
in the neighborhood or to 
the welfare of the occu-
pants thereof are not per-
mitted. 

10.4 ACCESSORY US E S PER-
MITTED: Uses (not involv-
ing open storage) customarily 
incidental to any of the above 
uses and accessory buildings, 
when located on the same lot, 
including a storage garage for 
the exclusive use of the pa-
trons of the above stores and 
businesses. 

10.5 PARKING AND LOADING 
REQUIREMENTS: See Sec-
tion 15.2, 15.3. 

10.6 HEIGHT LIMITATIONS: 
Same as R-3. 

10.7 MINIMUM LOT AREA RE-
QUIRED: Lot area require-
ments of the R-3 Zone shall 
apply to buildings erected and 
used exclusively for dwelling 
purposes. 

10.8 FRONT YARD REQUIRED: 
Where all the frontage in one 
block is located in the C Zone, 
no front yard shall be requir-
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ed. Where the frontage in one 
block is located partly in the 
C Zone and an A or R Zone, 
the front yard requirements 
of the A or R Zone shall ap-
ply in the C Zone. 

10.9 SIDE YARDS REQUIRED: 
Where the side of a lot in the 
C Zone abuts upon the side 
of a lot in an A or R Zone, 
there shall be a side yard of 
not less than ten (10) percent 
of the width of the lot, but 
such side yard need not ex-
ceed five (5) feet and shall 
not be less than three (3) feet 
in width. 

10.10 REAR YARD REQUIRED: 
There shall be a rear yard of 
not less than twenty-five (25) 
percent of the depth of the 
lot, but such rear yard need 
not exceed twenty (20) feet. 

SECTION 11. C-2 DISTRICT: 

The following regulations shall 
apply in C-2 General Business Dis-
tricts: 
11.1 GENERAL USES PERMIT-

TED: 
a. Any use permitted in the 

C-1 District 
b. Residential: Hotels 

11.2 BUSINESS USES PERMIT-
TED: 
a. Retail stores 

(1) Amusement enterprises 
(2) Antiques 
(3) Automobile and trailer 
sales provided that repair 
work be conducted and con-
fined wholly within a build-
ing 

(4) Feed store 
(5) Furniture 
( 6) Furrier shop 
(7) Pet shop or taxidermist 
(8) Plumbing supplies 
(9) Second-hand store, if 
conducted wholly within a 
completely enclosed build-
ing 

b. Office, ground, or storage 
space: 

(1) Advertising signs and 
structures 

(2) Business school, or pri-
vate school operated as a 
commercial enterprise 

(3) Distributors of petrole-
um products if location is 
approved by the County 
Planning Commission 

(4) Furniture warehouse, 
for storing personal house· 
hold goods, provided the 
ground floor front is devot-
ed to stores 

(5) Ice storage house of not 
more than five (5) ton ca-
pacity 

(6) Trade school, if location 
is approved by the County 
Planning Commission 

(7) Stadium and commer-
cial recreation enterprise 

c. Services: 
(1) Blueprinting or photo-
stating 
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i• I i 
(2) Cleaning an d pressing 
establishment 

(3) Carpenter shop, if con-
ducted wholly within a com-
pletely enclosed building 
and no more than five (5) 
persons are employed on 
the premises 

(4) Conservatory of music 
(5) Drive-in business 
(6) Fortune telling, clair-
voyance or astrology 

(7) Fro z en food locker 
plants (excluding wholesale 
processing or cold storage) 

(8) Interior decorating store 
(9) Laundry 

(10) Locksmith shop 
(11) Massage parlor 
(12) Medical and dental lab-

oratories 
(13) Mortuary 
(14) Newspaper plants 
(15) Plumbing shop 
(16) Printing, lithographing, 

publishing or reproducing 
(17) Public garage, including 

automobile repairing, and 
incidental body work, paint-
ing or upholstering, if all 
operations are conducted 
wholly within a completely 
enclosed building. Provided, 
however, that where a pub-
lic garage is located on a 
lot which does not abut an 
alley and is within sixty-
five (65) feet of a lot in 
any R District, the garage 
wall which parallels the 
nearest line of such district 
shall have no opening other 
than stationary windows. 

(18) Public services, includ-
i n g electric distributing 
substation, fire or police 
station, telephone exchange, 
and similar uses 

(19) Theater 
(20) Wedding Chapel 
d. Other uses similar to above 

if approved by the County 
Planning Commission 

11.3 ACCESSORY. US E S PER-
MITTED: 
a. Uses customarily incident 

to any of the above uses 
a n d accessory buildings 
when located on the same 
lot, provided that: 

(1) There shall be no manu-
facture, compounding, pro-
cessing or treatment of 
products other than that 
which is clearly incidental 
and essential to a retail 
store or business and where 
all such products are sold 
at retail on the premises. 

(2) There shall not be more 
than five (5) persons engag-
ed in manufacturing, clean-
ing, laundering, plumbing, 
upholstering and the like . 

(3) Such uses, operations or 
productions in the opinion 
of the County Planning 
Commission are not objec-
tionable due to odor, dust, 
smoke, noise, vibration or 

other similar causes. 
( 4) All exterior walls of a 
building hereafter erected, 
extended or structurally al-
tered, which face property 
located in an A or R Dis-
trict, shall be designed, 
treated and finished in a 
uniform and satisfactory 
manner approved by the 
Department of Building and 
Safety. 

11.4 PARKING AND LOADING 
REQUIREMENTS: See Sec-
tion 15.2, 15.3. 

11.5 HEIGHT AND AREA RE-
QUIREMENTS: Same as C-1. 

SECTION 12. M-1 DISTRICT: 

The following regulations shall 
apply in M-1 Limited Manufactur-
ing Districts : 
12.1 GENERAL USES PERMIT-

TED: Any use permitted in 
the C-2 or A-1 Districts. 

12.2 MANFACTURING U S E S 
PERMITTED: The following 
manufacturing uses as de-
scribed in detail in the Stand-
ard Industrial Classification 
Manual, Vol. !-Manufactur-
ing Industries, Part 1-Titles 
and Descriptions of Indus-
tries, November 1945. 
a. Ordnance and accessories: 

(1) Sighting and fire control 
equipment 

b. Food and kindred products: 
(1) Meat products: 
(a) Sausages & other pre-

pared meat products 
(b) Sausage casings 
(c) Poultry & small game 

dressing & p a c k i n g , 
wholesale 

(2) Dairy products 
( 3) Canning & Preserving 
fruits & vegetables: 
(a) Canned fruits, vegeta-

bles & soups, preserves, 
jam & jellies 

(b) Dried & dehydrated 
fruits & vegetables 

(c) Pickled fruits & vegeta-
bles; vegetable sauces & 
seasonings; salad dress-
ings 

(d) Frozen fruits, vegeta-
bles & sea foods 

( 4) Grain-mill products 
(5) Bakery products 
(6) Confectionery & related 
products 

(7) Beverage industries: 
(a) Bottled soft drinks & 

carbonated waters 
(8) Miscellaneous food prep-
arations & kindred prod-
ucts: 

(a) Baking powder, yeast & 
other leavening com-
pounds 

(b) Flavoring extracts and 
sirups 

(3) Vinegar & cider 
(d) Manufactured ice 
(e) Macaroni, spaghetti, ver-

micelli & noodles 
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c. Tobacco manufactures: All 
uses listed 

d. Textile mill products: 
(1) Yarn & thread mills 
(2) Broad- woven fabric 
mills 

(3) Narrow fabrics & other 
smallwares mills 

(4) Knitting mills 
(5) Hats (except cloth & 
millinery) 

(6) Miscellaneous text i I e 
goods: 
(a) Lace goods 
(b) Paddings & upholstery 

filling 
e. Apparel & other finished 

products made from fab-
rics & similar materials: 
All uses listed 

f. Lumber & wood products 
(except furniture) 

(1) Lumber yards 
(2) Wooden containers 
(3) Miscellaneous w o o d 
products: 

(a) Lasts & related prod-
ucts· 

(b) Minor frames & pic-
ture frames 

g. Furniture & fixtures (op-
erations all to be conduct-
ed within enclosed build-
ing): All uses listed 

h. Paper & allied products: 
(1) Paper coating & glazing 
(2) Envelopes 
(3) Paper bags 
(4) Paperboard containers & 
boxes 

(5) Wallpaper 
i. Printing, publishing & al-

lied industry: All uses list-
ed 

j. Leather & leather products: 
(1) Footwear (except) rub-
ber) 

(2) Leather gloves & 
tens 

(3) Luggage 
(4) Handbags & small leath-
er goods 

(5) Miscellaneous leather 
goods 

k. Machinery (except electri-
cal) 

(1) Miscellaneous machin-
ery parts 

(a) Machine shops 
I. Electrical machinery, equip-

ment & supplies: 
(1) Instruments for indicat-
ing, measuring & recording 
electrical quantities & char-
acteristics 

(2) Communication equip-
ment 

m. Transportation equipment: 
(1) Motor vehicles-assem-
bly 

(2) Boat building & repair-
ing 

(3) Motorcycles, bicycles -
assembly 

n. Professional, scientific & 
con trolling instruments , 
photographic & o p t i c a 1 
goods, watches & clocks. 
All uses listed 

o. Miscellaneous manufactur-
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ing industries: 
(1) Jewelry, silverware & 
plated ware 

(2) Musical instrwnents & 
parts 

(3) Toys, sporting & athlet-
ic goods 

(4) Pens, pencils & other of-
fice & artists' materials 

(5) Costwne jewelry, novel-
ties, buttons & miscellane-
ous notions 

(6) Fabricated plastic prod-
ucts 

(7) Miscellaneous: 
(a) Brooms and brushes 
(b) Cork products 
(c) Jewelry and instru-

ment cases 
( d ( Lamp shades 
(e) Signs and advertising 

display 
(f) Hair work 
(g) Umbrellas, parasols, 

canes 
(h) Tobacco pipes and 

cigarette holders 
(i) Models and patterns 
(j) Miscellaneous fabri-

cated products 
12.3 ADDITIONAL US E S AS 

FOLLOWS: 
a: Distribution plants, parcel 

delivery, ice and cold stor-
age plant, bottling plant, 
and food commissary or 
catering establishments 

b. Wholesale business, stor-
age buildings and ware-
houses 

c. Laboratories; experimental, 
photo or motion picture, 
film or testing 

d. Motion picture studio 
e. Building material s a I e s 

yard, including the sale of 
rock, sand, gravel and the 
like as an incidental part 
of the main business, but 
excluding concrete mixing 

f. Contractor's e q u i p ment 
storage yard or plant, or 
rental of equipment com-
monly .used by contractors 

g. Feed and fuel storage yard 
h. D r a y i n g , freighting or 

. trucking yard or terminal 
i. Public utility service yard 

or electrical receiving or 
transforming station 

12.4 ACCESSORY BUILDINGS 
customarily incidental to any 
of the above uses when locat-
ed on the same lot. 

12.5 SIMILAR USES to those list-
above if use, location and de-
velopment plan is approved 
by the County Planning Com-
mission as provided in Section 
15.6. 

12.6 USES IN THE M-1 DIS-
TRICT shall be planned, de-
veloped, conducted and oper-
ated so that smoke, fumes, 
dust odors, liquids and other 
waste of any kind is confined 
and/or purified to control pol-
lution of air, soil or water to 
meet the standards and re-
quirements of the County 

Planning Commission and in 
such manner as to provide no 
threat to public health and 
welfare. 

12.7 PARKING AND LOADING 
REQUIREMENTS: See Sec-
tion 15.2, 15.3. 

12.8 HEIGHT LIMITATIONS: 
Buildings or structures and 
the enlargement or any build-
ings or structures shall here-
after be erected or maintained 
not to exceed four ( 4) stories 
or forty-five (45) feet. 

12.9 AREA REQUIREMENTS: 
a. L o t a r e a requirements 

shall be the same as those 
in R-3 D i s t r i c t s where 
buildings are used wholly 
or partly for dwelling pur-
poses. 

b. Side yard and rear yard 
requirements shall be the 
same as those in R-3 Dis-
tricts where the M-1 Dis-
trict abuts an R or A Dis-
trict. 

SECTION 13. M-2 DISTRICT: 

The following regulations shall 
apply in M-2 General Manufactur-
ing Districts: 
13.1 GENERAL USES PERMIT-

TED: Any use permitted 
in the M-1 District. 

13.2 MANUFACTURING USE S 
PERMITTED: The following 
manufacturing uses as de-
scribed in detail in the Stand-
ard Industrial Classification 
Manual, Vol. 1, Manufactur-
ing Industries, Part 1-Titles 
a n d Descriptions of Indus-
tries, November 1945. 
a. Ordnance and accessories: 

(1) Guns, howitzers, mor-
tars and related equipment 

(2) Tank and tank compo-
nents 

(3) Small arms 
(4) Ordnance and accesso-
ries 

b. Food and kindred products: 
(1) Sugar 

(2) Beverage industries 
(3) M is cella n eo us food 
preparations and kindred 
products: 

. (a) Oleomargarine 
(b) Corn sirup, sugar, oil, 

starch 
(c) Preparations not else-

where classified 
c. Textile mill products: 

(1) Scouring and combing 
plants. 

(2) Carpets, rugs and other 
floor coverings 

(3) Miscellaneous textile 
goods: 
(a) Felt goods 
(b) Processed waste 
(c) Linen goods 
(d) Jute goods 
(e) Cordage and twine 

d. Lumber and wood prod-
ucts: 

(1) Logging camps and log-
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ging contractors 
(2) Sawmills a n d planing 
mills 

(3) Millwork, plywood and 
prefabricated structural 
wood products 

( 4) Miscellaneous w o o d 
products 

e. Chemicals and allied prod-
ucts: 

(1) Drugs and medicines 
f. Products of petroleum and 

coal: 
(1) Coke and by-products 
(2) Paving and roofing ma-
terials 

(3) Miscellaneous petroleum 
and coal products 

g. Rubber products: All uses 
listed 

h. Leather and leather prod-
ucts: 

(1) Industrial leather belt-
ing and packing 

(2) Boot and shoe cut stock 
and findings 

i. Stone, clay ' and glass prod-
ucts: All usese listed 

j. Primary metal industries: 
All uses listed 

k. Fabricated metal products: 
All uses listed 

I. Machinery and electrical 
machinery: All uses listed 

m. Transportation equipment: 
All uses listed 

n. Miscellaneous manufactur-
ing industries: 

(1) Candles 
(2) Mortician's goods 
(2) Beauty and barber shop 
equipment 

(4) Furs, dressed and dyed 
o. The following manufactur-

ing and industrial uses 
shall be permitted if the 
location and development 
p I a n is approved by the 
County Planning Commis-
sion as provided in Section 
15.6: 

(1) Ammunition 
(2) Me at packing and 
slaughtering 

(3) Canning and curing of 
sea food 

(4) Dyeing and finishing 
textiles 

(5) Pulp, paper and paper-
board mills 

(6) Pulp goods and misc. 
converted paper products 

(7) Chemicals and allied 
products (all uses listed) 

(8) Petroleum refining 
(9) Leather - tanned, cur-
ried and finished 

(10) Matches 
(11) Fireworks and pyrotech-

nics 
13.3 ADDITIONAL USES as fol-

lows: 
a. Auto wrecking, salvage or 

junk yard if completely 
fenced with neat, painted, 
solid, eight (8) foot fence. 

b. Mining 
c. Oil well drilling 
d. Steam electric generating 

station 
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e. Railroad yards 
13.4 ACCESSORY BUILDINGS 

customarily incident to any 
of the above uses when locat-
ed on the same lot. 

13.5 SIMILAR USES TO THOSE 
LISTED ABOVE if use, loca-
tion and development plan is 
approved by the County Plan-
ning Commission, as provided 
in Section 15.6. 

13.6 USES IN THE M-2 DIS-
TRier shall be planned, de-
veloped, conducted and oper-
ated so that smoke, fumes, 
dust, odors, liquids and other 
waste of any kind is confined 
and/or purified to control pol-
lution of air, soil or water to 
meet the standards and re-
quirements of the County 
Planning Commission and in 
such manner as to provide no 

threat to public health and 
welfare. 

13.7 PARKING AND LOADING: 
See Section 15.2, 15.3. 

13.8 HEIGHT LIMITATIONS: 
Buildings and structures shall 
not exceed twelve (12) stories 
and/or one hundred and fifty 
(150) feet in height and shall 
maintain a setback of at least 
one (1) additional foot from 
front, side and rear property 
lines for every two (2) feet 
above one hundred (100) feet 
in height. 

13.9 ARE A REQUIREMENTS: 
Same as M-1. 

SECTION 14. I (INTERIM) DIS-
TRICT: 

For the public safety and inter-
est, health, convenience and the 
public welfare and because of im-
minent development and the need 
for immediate regulations to in-
sure a well-ordered growth, there 
is hereby created an interim land-
use classification to be known as 
the "I" District, which shall have 
the following regulations: 
14.1 SCOPE OF INTERIM DIS-

TRICT: The "I" or Interim 
District classification may be 
combined with one or more of 
the other land use classifica-
tions set forth in Section 3 in 
order to impose all the regu-
lations of both the "I" and 
such other classification with 
which it may be combined. 
(For example, I-A-1 District 
would mean that all the regu-
lations in the A-1 District 
would apply to the area so 
designated.) 

14.2 INITIATION OF PROCEED-
INGS: Upon the receipt of a 
verified petition of a substan-
tial number of representative 
property owners and ·residents 
of any unincorporated County 
territory or district, filed with 
the Commission, setting forth 
the approximate boundaries 
of the proposed zone, togeth-

er with the general type of 
regulations desired., the Coun-
ty Planning Commission shall 
make such investigation of 
facts as will enable it to rec-
ommend an interim plan to 
the Board of Supervisors, 
which, in the opinion of the 
County Planning Commission, 
will reasonably preserve and 
maintain the character of said 
district until necessary stu-
dies, meetings and hearings 
can be held, pursuant to ef-
fecting a comprehensive plan 
in accordance with the State 
Conservation and Planning 
Act. 

14.3 DURATION OF INTERIM 
DISTRICING: An interim 
districting plan may be en-
acted for a period of not to 
exceed two (2) years. 

14.4 PERMITS FOR NON-CON-
FORMING USES: Any prop-
erty owner or owners may 
file with the County Planning 
Commission, on forms provid-
ed by the County for this pur-
pose, an application for vari-
ance to erect a building or 
use the property in a manner 
that does not conform to the 
regulations of the Interim 
District. The County Planning 
Commission may act on such 
application with or without 
holding a public hearing. 
Before approving or denying 
any s u c h application, the 
Commission shall cause to be 
made such investigations of 
fact as will assure the carry-
ing out of the intent and pur-
poses of the Interim District-
ing and shall include in its ac-
tion a report of its reasons 
therefor. 

14.5 PREPARATION OF COM-
PREHENSIVE Z 0 N IN G 
PLAN: Upon receipt of a pe-
tition as set forth in Section 
14.2, the Commission shall 
proceed immediately to pre-
pare a tentative comprehen-
sive zoning plan for the dis-
trict described in the petition, 
together with such adjoining 
areas as it may deem neces-
sary for the purpose of study. 
Such tentative plans shalL be 
submitted to the property 
owners in the district at pub-
lic meetings and otherwise 
for their suggestions a n d 
scrutiny. Changes may be 
made in such plan by the 
County Planning Commission 
from time to time and such 
plan shall be used as the basis 
for consideration of applica-
tion for permits as set forth 
in Section 14.4. 

14.6 OFFICIAL ACTION ON 
PROPOSED ZONING PLAN: 
At the, earliest practicable 
time following receipt of a 
petition as set forth in Section 
14.2. the Commission shall 
hold public hearings on a pro-
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posed comprehensive zoning 
plan pursuant to the the pro-
visions of the State Conserva-
tion & Planning Act. It shall 
thereafter make its recom-
mendations to the Board of 
Supervisors who shall take 
appropriate action. 

SECTION 15. GENERAL PROVI-
SIONS AND EXCEPTIONS: 

15.1 GENERAL USE P R 0 V IS -
IONS: 
a. Except as hereinafter pro-

vided, buildings or struc-
tures shall be erected, re-
constructed, structurally al-
tered, enlarged, moved or 
maintained, and buildings, 
structures or land shall be 
used or designed to be used 
only for ·uses permitted in 
the zone in which such 
building, structure or land 
is located and then only af-
ter applying for and secur-
ing all permits and licenses 
required by all laws and 
ordinances. 

b. Where the term "other us-
es similar to the above" is 
mentioned, it s h a II be 
deemed to mean other uses 
which, in the judgment of 
the County Planning Com-
mission as evidenced by a 
written decision, are simi-
lar to and not more objec-
tionable to the general wel-
fare, than the uses listed in 
the same subsection. Any 
"other use" so determined 
by the County Planning 
Commission shall be re-
garded as permanently list-
ed uses. In no instance, 
however, shall the County 
Planning Commission de-
termine, nor shall these 
regulations be so interpret-
ed, that a use shall be per-
mitted in a zone when such 
use is specifically listed as 
first permissible in a less 
restricted zone. 

c. The provisions of this Ordi-
nance shall not be con-
strued to limit or interfere 
with the installation, main-
tenance and the operation 
of public untility pipe lines 
and electrical transmission 
lines and pipe lines to serve 
a public utility, when locat-
ed within a right-of-way or 
hereafter established by 
easement, franchise or own-
ership by a public utility. 

15.2 PARKING SPACE RE-
QUIREMENTS: Every main 
building hereafter erected or 
structurally altered shall he 
provided with minimum off-
street parking accommoda-
tions as follows: 
a. For dwellings there shall 

be at least one parking 
space on the same site with 
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the main building for each 
dwelling unit. Such park-
ing space shall be located 
to the rear of the front set-
back line except in moun-
tain areas where the park-
ing space may be within 
the setback area, and not 
less than eight (8) feet 
wide by eighteen (18) . feet 
long, with adequate provi-
sion for ingress and egress. 
In case of practical diffi-
culty or hardship, a vari-
ance may be requested in 
accordance with the provi-
sions of Section 16. 

b. For buildings or structures 
other than dwellings and 
for uses involving large 
concentrations of people, 
there shall be at least one 
parking space of two hun-
dred and fifty (250) square 
feet on the same lot with 
the main building or use, 
on lot or lots contiguous 
thereto or in a location and 
developed in accordance 
with a plan approved by 
the County Planning Com-
mission as follows: 

(1) For church e s , high 
schools, college and univer-
sity auditoriums and other 
places of occasional assem-
bly, at least one (1) park-
ing space for every ten (10) 
seats provided in said build-
ings, or in the case of a use 
without buildings, one (1) 
parking s p a c e for each 
eight (8) persons normally 
using the facilities 

(2) For hospitals and insti-
tutions, at least one (1) 

parking space for every two 
(2) beds provided in said 
building 

(3) For hotels and clubs, at 
least one (1) parking space 
for every three (3) guest 
r o o m s provided in said 
building 

(4) For theaters, auditori-
ums and other similar plac-
es of assembly, at least one 
(1) parking space for every 
eight (8) seats provided in 
said building, or in the case 
of a use without a building, 
one (1) parking space for 
each six (6) persons nor-
mally attending or using 
the facilities 

(5) For tourist courts, at 
least one (1) parking space 
for each individual sleeping 
or living unit 

(6) For business, commer-
cial or industrial buildings 
or structures having a floor 
area of o n e t h o u s a n d 
(1,000) square feet or more 
at least two (2) parking 
spaces for every one thou-
sand (1,000) square feet of 
gross floor area in said 
building or structures, ex-
cluding automobile parking 

space in t h e building or 
structure 

15.3 L 0 AD IN G SPACE R E -
QUIREMENTS: Every hos-
pital, institution, hotel, com-
mercial or industrial building 
hereafter erected or estab-
lished on land which abuts 
upon an alley or street, shall 
have one (1) permanently 
maintained loading space of 
not less than ten (10) feet in 
width, twenty (20) feet in 
length and fourteen (14) feet 
in height, for each three thou-
sand (3,000) square feet of 
lot area upon w h i c h said 
building is located; provided, 
however, that not more than 
two (2) such spaces shall be 
required, unless the building 
on such lot has a gross floor 
area of more than forty thou-
sand (40,000) square feet, in 
which case there shall be one 
(1) additional loading space 
for each additional forty thou-
sand (40,000) square feet or 
fraction thereof above ten 
thousand (10,000) square feet. 

15.4 PARKING AREA RE-
QUIREMENTS: Every par-
cel of land hereafter used for 
public or private parking 
areas, and used car and trail-
er sales areas shall be improv-
ed as follows: 
a. All such areas shall be 

paved, turfed or otherwise 
surfaced so as to minimize 
dust, and where such park-
ing areas abut property 
classified for "R" uses, 
they shall be separated 
therefrom by a solid fence 
or wall six (6) feet in 
height, provided said fence, 
from the front property 
line to a depth equal to the 
required front yard on the 
a b u tt i n g "R" classified 
property, shall be three 
and one-half (3%) feet and 

provided, where no fence is 
erected along any boundary 
of such parking area abut-
ting upon a street, a suit-
able concrete curb or tim-
ber barrier not less than 
six (6) inches in height 
shall be securely installed 
and maintained. 

b. Any lights provided to il-
luminate such p ark in g 
areas shall be so arranged 
as to reflect the light away 
from adjoining residential 
premises. 

15.5 N 0 N- CONFORMING 
BUIILDINGS AND USES: 
T h e following regulations 
shall apply to all non-con-
forming buildings and uses 
existing on the effective date 
of this Ordinance: 
a. Uses existing under valid 

land use permits issued in 
conformance with the pro-
visions of County Ordi-
nance 602 shall be consid-
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ered conforming uses, ex-
cept that this shall not pre-
clude their becoming non-
conforming due to reclas-
sification of zones under 
this Ordinance. 

b. Any non-conforming build-
ing may be continued and 
maintained provided there 
are no structural altera-
tions, except as provided 
below in sub-section "e" 
and "f". 

c. Any non-conforming us e 
may be continued provided 
there is no increase of the 
space devoted to such use. 

d. Any part of a building or 
land occupied by a non-con-
forming u s e w h i c h i s 
changed to or replaced by 
a use conforming to the 
provisions of t h i s Ordi-
nance as they apply to the 
particular zone, shall there-
after be used or occupied 
only by a conforming use. 

e. Any part of a building or 
land occupied by a non-
conforming use, which use 
is discontinued for one hun-
dred and eighty (180) days 
or more, shall thereafter be 
used in conformity with the 
provisions of this 0 r d i -
nance: The provisions of 
this Ordinance shall not 
prevent the reconstruction, 
repairing or rebuilding and 
continued use of any non-
conforming b u i I d i n g or 
buildings damaged by fire, 
explosion, or acts of God or 
the enemy subsequent to 
the effective date of this 
Ordinance, w h e r e i n the 
cost of such reconstruction, 
repairing or rebuilding does 
not ex c e e d seventy-five 
(75) percent of the reason-
able value of such building 
or buildings constituting a 
single enterprise at the 
time such damage occurred. 

f. In all "R" Zones every non-
conforming building which 
was designated or intended 
for use not permitted in 
such zone shall be com-
pletely removed or altered 
to structurally conform to 
the uses permitted in such 
zone within a time fixed by 
the County Planning Com-
mission and approved by 
the Board of Supervisors. 
Such time for removPl or 
alteration may not be fixed 
for a date before the ex-
piration of the normal life 
of such building as found 
by said Commission a n d 
Board. 
In no event may the 
normal life of such build-
ing be fixed at less than 
forty (40) years from its 
original construction, or in 
the . case of a building to 
which additions have been 
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made, less than forty (40) 
years from construction of 
the major portion of the 
building. Such finding of 
the normal life of a non-
conforming building a n d 
the fixing of time for its 
removal or alteration may 
only be had after notice to 
the owner and a hearing 
had thereon in the manner 
provided for the considera-
tion of vadances. An order 
for removal or alteration 
shall require such action on 
a date no less than five (5) 
years from the time such 
order is made. When such 
an order is made, it shall 
be the duty of the County 
Planning Commission t o 
give the owner of the build-
ing affected written notice 
thereof immediately upon 
the order's becoming final 
and again not -less than six-
ty (60) or more than nine-
ty (90) days prior to the 
date such removal or alter-
ation is required to be com-
pleted. 

g. The non-conforming use of 
l and where no structure 
thereon is employed there-
for, existing at the time 
this Ordinance became ef-
fective may continue for a 
period of not more than 
ten (10) years therefrom, 
provided: 

(1) Non-conforming use of 
land not in any way be ex-
panded or extended either 
on the same or adjoining 
property. 

(2) Non-conforming use of 
land existing at the time 
this Ordinance became ef-
fective, if thereafter discon-
tinued or changed, may not 
be re-established; any fu-
ture use of such land shall 
be in conformity with the 
provisions of t h is Ordi-
nance. 

h. Any non-conforming com-
mercial signs an d bill-
boards existing at the time 
this Ordinance became ef-
fective may be continued, 
although such use does not 
conform with the provi-
sions h e r e o f ; provided, 
however, that all such non-
conforming signs and bill-
boards and their support-
ing members shall be com-
pletely removed ·by their 
owners not later than five 
(5) years from the effec-
tive date of this Ordinance. 

i. T h e foregoing provisions 
shall also apply to build-
ings, land and uses which 
hereafter become non-con-
forming due to any reclas-
sification of zones under 
this Ordinance. 

15.6 LOCATION 0 F PERMIIT-
TED USES: Wherever it is 

stated in this Ordinance that 
uses may be permitted in a 
zone if the location and devel-
opment plan is approved by 
the County Planning Commis-
sion, as provided in Section 
15.6, said uses are deemed to 
be . a part of the development 
of the Master Plan or its ob-
jectives a n d shall conform 
thereto. Before the said Com-
mission makes its final de-
termination, the County Plan-
ning Commission may at its 
option hold a public hearing. 
a. A d d i t i o n a l uses per-

mitted: The County Plan-
ning Commission, a f t e r 
public hearing, may permit 
the following uses in zones 
from which they are pro-
hibited by this Art i c l e 
where such uses are deem-
ed essential or desirable to 
the public convenience or 
welfare, and are in har-
mony with the various ele-
ments or objectives of the 
Master Plan: 

(1) Airports or aircraft 
landing fields 

(2) Camps, public and trail-
er 

(3) Cemeteries 
(4) Development of natural 
resources together with the 
necessary buildings, appa-
Tatus or appurtenances in-
cident thereto 

(5) Public and private 
dumps 

(6) Educational institutions 
(7) Governmental enterpris-
es (federal, state and local) 

(8) Libraries 
(9) Public utilities and pub-
lic service uses or struc-
tures 

(10) Sewer plants and dis-
posal areas 

(11) Rifle, pistol, skeet rang-
es 

(12) Large scale neighbor-
hood housing projects. pro-
vided they comply with all 
yard requirements on the 
boundary of the property 
and with the height and lot 
area regulations of the zone 
in which they are located, 
and in no case cover more 
than forty (40) percent of 
the buildable area of the 
site (excluding accessory 
buildings) 

(13) In the A-1 or A-2 Zones, 
new self-contained commu-
nities with town lot subdi-
vision, provided adequate 
open spaces and municipal 
facilities, utilities and ser-
vices are made available in 
a manner satisfactory to 
the County Planning Com-
mission. Upon the approval 
of the location and design 
of · any such self-contained 
community, the said Com-
mission shall initiate any 
rezoning of t h e affected 
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area which , in its judg-
ment, is necessary or desir-
able. Any of the above uses 
existing at the time this 
Section became effective, 
shall be deemed to have 
been approved by the Coun-
t y Planning Commission 
and nothing in this Section 
shall be construed to pre-
vent the enlargement of ex-
isting buildings for such us-
es if all other regulations 
-of this Article are complied 
with, including the condi-
tions of any special district 
ordinance, exception or va-
riance heretofore granted 
authorizing such use. 

b. Procedure: 
Written applications f o r 
the approval of the uses re-
ferred to in this Section 
shall be filed in the publiL. 
office of the County Flan-
n i n g Commission u p o n 
forms prescribed for that 
purpose by t he County 
Planning Commission. The 
County Planning Commis-
sion shall make its findings 
and determination in writ-
ing within forty (40) days 
from the date of filing of 
an application an d shall 
forthwith transmit a copy 
thereof to t h e applicant. 
The decision of the County 
Planning Commission un-
der this Section shall be-
come effective a f t e r an 
elapsed period of ten (10) 
days f r o m the date the 
written determination is 
made, during which time 
the applicant, or any other 
person aggrieved, may ap-
peal t h e r e f r om to the 
Board of Supervisors as 
provided in Section 18. 

15.7 STRUCTURAL HEIGHT RE-
QUIREMENTS: 

a. General: B u i I d in g s or 
structures and the enlarge-
ment of any building or 
structure shall be hereafter 
erected, reconstructed or 
maintained only in con-
formance with the height 
limit established for the 
zone wherein such building 
or structure is located, ex-
cept as hereinafter provid-
ed. 

b. Exceptions: 
(1) One-family dwellings in 
thirty-five (35) foot height 
zones may be increased in 
height by not more than ten 
(10) feet when two (2) 
side yards of not less than 
fifteen (15) feet each are 
provided. S u c h dwellings, 
however, shall not exceed 
three (3) stories in height. 

(2) In the thirty-five (35) 
foot height zones, public or 
s e m i - p u b l i c buildings, 
schools, hospitals, or insti-
tutions may be erected to a 
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height not exceeding four 
(4) stories or sixty (60) 
feet when t h e required 
front, side and rear yards 
are increased an additional 
one (1) foot for each four 
(4) feet in height of such 
buildings exceeding thirty-
five (35) feet. 

{3) Penthouses or roof 
structures for the housing 
of elevators, stairways, 
tanks, ventilating fans or 
similar equipment required 
to operate and maintain the 
buildings, and fire or para-
pet walls, skyights, towers, 
roof signs, flagpoles, chim-
neys, smokestacks, wireless 
masts or similar structures 
may be erected above the 
height limits herein pre-
scribed, but no penthouse 
or roof structures, or any 
space above the height limit 
shall be allowed for the 
purpose of providing addi-
tional floor space. 

15.8 AREA REQUIREMENTS: 
a. General: Buildings, struc-

tures or the enlargement 
of buildings or structures 
hereafter erected, located 
or maintained on a 1 o t 
shall conform with the area 
regulations of the zone in 
which the lot is located ex-
cept as hereinafter provid-
ed. 

(1) Group dwellings, court 
apartments, row dwellings, 
and a unit group of dwell-
ings as referred to in Para-
graph (2) of this Subsec-
tion, may be considered as 
one (1) main residential 
building. 

(2) Dwellings may be ar-
ranged to rear upon side 
yards or have their service 
entrances opening thereon, 
provided the following reg-
ulations are complied with: 
(a) In the case of group 

dwellings or court apart-
ments, the required side 
yards shall be increased 
by one (1) foot for each 
dwelling unit or portion 
thereof abutting s u c h 
side yard, but said side 
yard need not exceed 
seven (7) feet. 

(b) In the case of row 
d w e 11 i n g s or a unit 
group of dwellings On-
eluding one-family, two-
family or multiple dwell-
ings not more than two 
and one-half (2%) stor-
ies in height) arranged 
so as to rear upon one 
side yard and front up-
on the other, the side 
yard upon w h i c h the 
dwellings rear shall be 
increased by on e (1) 
foot for each dwelling 
unit or portion thereof 
abutting such side yard. 

but said side yard need 
not exceed ten (10) feet. 
The average width of the 
side yard u p o n which 
the dwellings front shall 
not be less than one and 
one-half (1%) times the 
width of the other side 
yard, as required above. 

(c) Yards for institutions, 
churches, etc. - in the 
"R"' Zones. 
1. An institution, hospit-

al or other similar use 
permitted under the use 
regulations of this Or-
dinance shall be locat-
ed at least twenty-five 
(25) feet from the lot 
or boundary line of ad-
joining property in any 
"R" Zone and no re-
quired f r'o n t or side 
yard is to be used for 
the parking of automi-
biles. Provided, howev-
er, that where a lot has 
a width of less than one 
hundred and twenty-
five (125) feet and was 
held under separate 
ownership or w a s of 
record at the time this 
Ordinance became ef-
fective, the above yard 
requirement on e a c h 
side of such buildings 
may be r e d u c e d to 
twenty (20) percent of 
the width of the lot, 
but in no case less than 
ten (10) feet. 

2. A church, library or 
museum shall be locat-
ed at least ten (10) feet 
from the side lot lines 
and the total combined 
width of the two side 
yards shall equal forty 
(40) percent or more 
of the width of the lot 
but such combined side 
yard width need not ex-
ceed fifty (50) feet. 

3. I n t h e c a s e o f a 
church, library or mu-
seum, t h e parking of 
automobiles s h a 11 be 
permitted in the side 
and tear yards, provid-
ed such parking is lo-
cated at least five (5) 
feet from the side lot 
line of an interior lot, 
on the street side of a 
reversed corner lot, and 
beyond the front line of 
the main building. Au-
tomobile parking area!;l 
and driveways shall be 
paved with an asphaltic 
or concrete surfacing 
and shall have appro-
priate bumper guards 
where needed. 

(d) A motel, wherever per-
mitted under the regula-
tions of this Ordinance, 
shall have a lot area of 
eight hun d red (800) 
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square feet or more for 
each additional sleeping 
or living unit. 

(3) Parcels of land held un-
der separate ownership at 
the time this Ordinance be-
came effective, shall not be 
reduced in any manner be-
low the minimum lot area, 
size or dimensions required 
by this Ordinance. 

( 4) Lot area shall not be so 
reduced, diminished a n d 
maintained that the yards, 
other than open spaces or 
total lot area, s h a ll be 
smaller than prescribed by 
this Ordinance, nor shall 
the density of population be 
increased in any manner ex-
cept in conformity with the 
regulations herein estab-
lished. 

(5) Yards or other open 
spaces required around an 
existing building or which 
i s hereafter p r o v i d e d 
around any building for the 
purpose of complying with 
the provisions of this Ordi-
nance, shall not be consid-
ered as providing a yard or 
open space for any other 
building; nor shall any yard 
or other r e q u i r e d open 
space on an adjoining lot be 
considered as providing a 
yard or open space on a lot 
whereon a building is to be 
erected. 

b. Exceptions: 
(1) Where the yard regula-
tions cannot reasonably be 
complied with or their ap-
plication determined on lots 
of peculiar shape or loca-
tion or on hillside lots, such 
regulations may be modi-
fied or determined by the 
County Planning Commis-
sion as provided in Section 
16. 

(2) The front and side yards 
shall be waived for dwell-
ings, hotels a n d boarding 
or lodging houses, erected 
above the ground floor of 
a building when said ground 
floor is designed exclusive-
ly for commercial or indus-
trial purposes. 

(3) For the purpose of side 
yard regulations, the fol-
lowing dwellings with com-
mon party walls shall be 
considered as one (1) build-
ing occupying one (1) lot: 
Semi-detached two and four 
family d w e II i n g s , row 
dwellings group dwellings 
and court apartments. 

( 4) In computing the depth 
of a rear yard where such 
yard opens onto an alley, 
one-half ( lh) the width of 
such alley may be assumed 
to be a portion of the re-
quired rear yard. 

(5) Loading space provided 
in. accordance with this Or-

162183 of 315



dinance may occupy a re-
quired open rear yard. 

(6) An accessory building, 
not exceeding one (1) story 
nor fourteen (14) feet in 
height, may o c c u p y not 
more than twenty-five (25) 
percent of the area of a re-
quired rear yard, provided 
that such accessory building 
shall be at least fifteen (15) 
feet from the nearest point 
of a main building; in no 
case, however, shall a two 
(2) story accessory build-
ing occupy any part of a re-
quired rear yard nor be lo-
cated nearer than five (5) 
feet from both the main 
building and the side lot 
line. 

(7) In computing the lot 
area of a lot which abuts 
upon one or more alleys, 
one-half ( lh) the width of 
such alley or alleys may be 
assumed to be a portion of 
the lot. 

(8) Where a through lot has 
depth of less than one hun-
dred fifty (150) feet, an ac-
cessory building, n o t. ex-
ceeding one (1) story nor 
fourteen {14) feet in height, 
may be located in one of 
the required front yards, if 
such building is set back 
from the front lot line a 
distance of not less than 
ten (10) percent of the 
depth of the lot and at least 
five {5) feet from any side 
lot l i n e . Such accessory 
building shall not project 
beyond the front yard line 
of an existing main build-
ing along the frontage, ex-
cept that such building need 
not be located more than 
twenty-five (25) feet from 
the street line. 

(9) Where a through lot has 
a depth of one hundred 
eighty (180) feet or more, 
said lot may be assumed to 
be two lots with the rear 
line of each approximately 
equidistant from the front 
lot lines, provided all area 
requirements are complied 
with. An accessory building 
shall not project beyond the 
front yard line of an exist-
ing main building along the 
frontage, except that such 
building need not be located 
more than twenty-five (25) 
feet from the street line. 

(10) A carport may be placed 
in the required side yard, 
provided such structure is 
unenclosed on at least three 
(3) sides except for the ne-
cessary supporting columns. 

(11) Cornices, eaves, belt 
courses, sills, buttresses or 
other similar architectural 
features may extend or pro-
ject into a side yard not 
more than four (4) inches 

for each one (1) foot of 
width of such side yard and 
may extend or project into 
a front or rear yard not 
more than thirty (30) inch-
es. 

(12) Fire escapes may extend 
or project into any front, 
side or rear yard not more 
than four ( 4) feet. 

(13) Open, unenclosed stair-
ways, or balconies not cov-
ered by a roof or canopy, 
may extend or project into 
a required rear yard not 
more than four (4) feet and 
such balconies and cano-
pies may extend into a re-
quired front yard not more 
than thirty (30 inches. 

(14) Uncovered porches, plat-
f o r m s or landing places 
which do not extend above 
the level of the first floor 
of the building may extend 
into any front, side or rear 
yard not more than six ( 6) 
feet; however, that any op-
en work railing, not more 
than thirty (30) inches in 
height may be installed or 
construced on any s u c h 
porch, platform or landing 
place. 

(15) Open work fences, hedg-
es, landscape architectural 
features or guard railings 
for safety protection around 
depressed ramps, not more 
than three and one-half 
(3lh) feet in height, may be 
located in any front, side or 
rear yard. 

(16) In "R" Zones, a fence 
or wall not more than sev-
en (7) feet in height, or a 
hedge maintained so as not 
to exceed seven (7) feet in 
h e i g h t , may be located 
along the side or rear lot 
lines, provided such fence, 
wall or hedge does not ex-
tend into the required front 
yard and further, that the 
provision shall not be so in-
terpreted as to prohibit the 
erection of a fence enclos-
ing an elementary or high 
school site. 

SECTION 16. VARIANCES: 

16.1 PURPOSE A N D PRINCI-
PLE: When practical difficul-
ties, unnecessary hardships or 
results inconsistent with the 
general purpose of this Ordi-
nance r e s u I t through the 
strict interpretation and en-
forcement of the provisions 
thereof, the County Planning 
Commission, upon receipt of a 
verified application from the 
owner or lessee of the proper-
ty affected, stating fully the 
grounds for the application 
and the facts relied upon, or 
upon the motion of the said 
Commission, shall have au-
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thority, subject to the provi-
sions of this Section to grant, 
upon such conditions and safe-
guards as it may determine, 
such variances from the pro-
visions of this Ordinance as 
may be in harmony with its 
general purpose and intent, so 
that the spirit of this Ordi-
nance shall be observed, pub-
lic safety and welfare se-
cured and substantial justice 
done. 

16.2 NECESSARY CONDITIONS: 
Before any variance may be 
granted, it shall be shown: 
a. That there are exceptional 

or extraordinary circum-
stances or conditions ap-
plicable to the property in-
volved, or to the intended 
use of the property, that do 
not apply generally to the 
property or class of use in 
the same vicinity or dis-
trict. 

b. That such variance is ne-
cessary for the preserva-
tion and enjoyment of a 
substantial property right 
of the applicant as pos-
sessed by other property 
owners in the same vicinity 
and district. 

c. That the granting of such 
variance will not be mate-
rially detrimental to the 
public welfare or injurious 
to the property or improve-
ments in such vicinity and 
district in which the prop-
erty is located; and, 

d. That the granting of such 
variance will not adversely 
affect the Comprehensive 
General Plan. 

16.3 FILING 0 F A P P L I C A -
TIONS: Applications for va-
riances shall be made to the 
County Planning Commission 
in writing on forms provided 
by the County for this pur-
pose and shall set forth in de-
tail such information as may 
be required by the said Com-
mission and as may relate to 
the conditions specified in 
Section 16.2. The uniform fee 
of Fifteen Dollars ($15.00) 
shall be paid to the County 
upon the filing of each appli-
cation for the purpose of de-
fraying expenses incidental to 
the proceedings. The County 
Planning Commission s h a 11 
cause to be made such investi-
gation of facts bearing on the 
application for variance as 
will provide necessary infor-
mation to assure that the ac-
tion on each such application 
is consistent with the intent 
and purpose of this Ordinance. 

16.4 HEARINGS ON VARIANCE 
APPLICATION: Upon re-
ceipt of an application for 
variance, the County Planning 
Commission shall fix a time 
and place of public hearing 
thereon, not less than ten (10) 
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days nor more than forty (40) 
days thereafter. No less than 
ten (10) days before the date 
of such public hearing, notice 
shall be given of such hearing 
in the following manner: 
a. One (1) publication in a 

newspaper of general circu-
lation in the County. Such 
notice shall state the name 
of the applicant, nature of 
request, location of proper-
ty, and time and place of 
the hearing. 

b. Posting of notices in front 
of the property under con• 
sideration and in at least 
three other places on each 
side of the s t r e e t upon 
which said property fronts, 
the notices to contain the 
s am e information men-
tioned in Subsection "a" 
above. 

16.5 ADMINISTRATION OF 
OATHS: The chairman or the 
acting chairman of the Com-
mission may administer oaths 
and compel attendance of wit-
nesses. 

16.6 FINDINGS OF THE COM-
MISSION: Within forty (40) 
days from the conclusion of 
the public hearing, the Coun-
ty Planning Commission shall 
render its decision. If, in the 
opinion of the said Commis-
sion, the necessary facts and 
conditions set forth in Section 
16.2 apply in fact to the prop-
erty referred to in the appli-
cation for variance, the Coun-
ty Planning Commission may 
grant the variance. If s u c h 
facts and conditions do not 
apply, the County Planning 
Commission may deny the ap-
plication. 

16.7 CONDITIONS: The County 
Planning C o m m i s s i o n in 
granting a variance may es-
tablish conditions under which 
a lot or parcel of land may be 
used or a building erected and 
altered, or make requirements 
as to architecture, height of 
building, open spaces, parking 
areas, and conditions of oper-
ation of any enterprise, or 
make any requirements that 
the said Commission may con-
sider necessary to prevent 
damage or prejudice to adja-
cent properties, or detrimen-
tal to the welfare of the com-
munity. 

16.8 NOTICE OF DECISION: A 
written report of the decision 
of the County Planning Com-
mission shall be filed with the 
Board of Supervisors not lat-
er than ten (10) days after 
the s a i d Commission h a s 
reached a decision, and a no-
tice of such decision shall be 
sent by registered mail to the 
applicant f o r variance, not 
more than three (3) days af-
ter such report is filed with 
the Board of Supervisors. The 

failure of the County Plan-
ning Commission to notify the 
Board of Supervisors within 
forty (40) days after the con-
clusion of the public hearings 
shall be deemed to constitute 
a denial, unless such time lim-
it be extended by common 
consent and agreement signed 
by both the applicant and the 
Chairman of the County Plan-
ning Commission and/ or his 
duly authorized representa-
tive, and made a part of said 
records of said Commission. 

16.9 ENFORCEMENT OF CON-
DITIONS: Any restrictions or 
conditions required by the 
County Planning Commission 
and the Boardof Supervisors 
in the granting of a variance 
or permit under the provi-
sions of this Ordinance must 
be complied with. Violation of 
such conditions or require-
ments, shall result in the re-
vocation of the permit grant-
ed to so use the property and 
further use of the property or 
maintenance of any building 
constructed thereon, by au-
thority of such variance or 
permit shall constitute a vio-
lation of this Ordinance and 
shall be punishable in the 
manner set forth herein. 

16.10 VOIDING OF VARIANCES: 
Each variance granted under 
the provisions of this Article 
shall become null and void 
unless: 
a. The construction authoriz-

ed by such variance or per-
mit has been commenced 
within one hundred eighty 
(180) days after the grant-
ing of such variance and 
pursued diligently to com-
pletion; or 

b. The occupancy of land or 
buildings authorized b y 
such variance has taken 
place within one hundred 
eighty (180) days after the 
granting of such variance. 

16.11 APPEAL TO BOARD OF 
SUPERVISORS: See Section 
18. 

16.12 VARIANCES GRANTED 
WITHOUT HEARING: Not-
withstanding any other pro-
visions of this Section, the 
County Planning Commission 
may, if it so elects, act on the 
following without a p u b l i c 
hearing as required in this 
Section, in which case no fil-
ing fee shall be required. 
a. Allow a reduction of lot-

a r e a requirements .a n d 
front, side and rear yard 
regulations and variance in 
minimum height require-
ments where, in its judg-
ment, the shape of the 
building site, topography 
t h e location of existing 
buildings or other condi-
tions makes a strict com-
pliance with said regula-
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t i o n s impossible without 
practical difficulty or hard-
ship. 

b. Allow the extension of a 
zone where the boundary 
line thereof divides a lot in 
one ownership at the time 
of passage of this Ordi-
nance. 

c. Permit the reconstruction 
or remodeling of a non-
e o n f o r m in g building, 
where, in its judgment, 
such reconstruction or re-
modeling will bring such 
building and its subsequent 
use into fairer conformity 
with its surroundings. 

d. Allow the construction of 
commercial buildings with 
side walks, arcades and 
similar architectural plans 
applicable to ther entire 
frontage of the block. 

tl,,/..1 (0 .... d 9'.1 f( 
SEC T. l 0 N 17. AMENDMENT 
AND CHANGES OF DISTRICTS: 

17.1 INITIATION OF PROCEED-
INGS B Y COMMISSION 
AND BOAR!) OF SUPERVI-
SORS: The Board of Super-
visors may from time to time 
amend, supplement or change 
this Ordinance and the regu-
lations and maps appertain-
ing thereto by proceedings 
in conformity with the State 
Conservation and Planning 
Act, Chapter 807, Statutes 
1947, as amended, or any 
Statutes superseding the said 
Act. An amendment, supple-
ment or change may be 
initiated by the Board of 
Supervisors or the County 
Planning Commission. 

17.2 CHANGE OF CLASSIFICA-
TION BY PROPERTY OWN-
ER: Whenever the owner of 
any land or building desires 
a reclassification of his prop-
erty or a change in the regu-
lations applicable thereto, he 
may file with the County 
P l a n n i n g Commission on 
forms provided by the County 
for this purpose, a petition 
duly signed and verified by 
him requesting such amend-
ment, supplement or change 
of regulation prescribed for 
such property. 

17.3 FILING FEE: A uniform fee 
of T went y-f i v e Dollars 
($25.00) shall be paid to the 
County upon the filing of each 
such petition, to cover the 
cost of making maps, posting 
notices and other expenses 
involved. 

17.4 HEARINGS ON PETITION 
FOR CHANGE OF CLASSI-
FICATION B Y COMMIS-
SION: The County Planning 
Commission shall hold public 
hearings upon the matters 
referred to in such petitions 
as required by said State 
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Conservation and Planning 
Act, or any Statute super-
seding said Act, and there-
upon make reports and rec-
ommendations to the Board 
of Supervisors as therein pro-
vided. 

17.5 HEARING BY BOARD OF 
SUPERVISORS ON PETI-
TION FOR CHANGE OF 
C LAS SI FICA TION: The 
Board of Supervisors after re-
ceipt of the report and recom-
mendations of the County 
Planning Commission shall 
hold a final public hearing 
upon said matters in accord-
ance with the said State Con-
servation and Planning Act 
or any Statutes superseding 
the said Act and thereupon 
take appropriate action. 

SECTION 18. APPEALS: 

18.1 RIGHT OF APPEAL: Any 
order, requirement, decision, 
determination, interpretation 
or ruling made by the County 
Planning Commission in the 
administration o r enforce-
ment of the provisions of this 
Ordinance, may be appealed 
therefrom to the Board of 
Supervisors by any person ag-
gneved, or by an officer, 
board, department or bureau 
of the County. The taking of 
an appeal stays procedings in 
the matter appealed from un-
til the determination of the 
appeal. 

18.2 N 0 T I CE OF APPEAL-
FORM & CONTENTS: The 
notice of appeal shall be in 
writing and shall be filed in 
duplicate, in the office of the 
C,Ierk of the Board of Super-
VISors, upon forms provided. 
An appeal from any order 
requirement, decision 
.ruination or by 
the County Planning Commis-
sion in the administration or 
enforcement of the provisions 
of this Ordinance, must set 
f o r t h specifically wherein 
there was error or abuse of 
discretion. An appeal from 
the rulings, decisions and de-

by the County 
-!"lannmg Commission deny-
mg or granting a variance 
must set forth the 
wherein the application for 
variance did meet or did fail 
to meet, as the case may be 
those qualifications or 
ards set forth in Section 16 2 
as being prerequisite to 
granting of any variance. 

18.3 TIME FOR FILING: Any 
appeal shall be filed within 
ten (10) days after the ren-

in writing, of the de-
Cision appealed from or it 
shall be dismissed by the 
Board of Supervisors. 

18.4 HEARING DATE-NOTICE: 
Upon receipt of the notice of 
appeal, the Board of Super-
visors shall set the matter 
for hearing and give notice 
of the date, time and place 
thereof to the appellant, to 
the County Planning Com-
mission and to any other 
party at interest who has re-
quested in writing to be so 
notified, and no other notice 
thereof need be given, ex-
cept in those cases herein-
after mentioned. 

18.5 AUTHORITY OF BOARD: 
Upon hearing the appeal, the 
Board of Supervisors shall 
consider the record and such 
additional evidence as may 
be offered and may affirm, 
reverse or modify, in whole 
or in part, the order, require-
ment, decision, determination, 
interpretation or ruling ap-
pealed from, or make and sub-
stitute such other or addi-
tional decision or determina-
tion as it may find war-
ranted under the provisions 
of this Ordinance. The Board 
of Supervisors shall forth-
with transmit a copy of the 
decision to the applicant, ap-
pellant and County Planning 
Commission. 

SEC Tl 0 N 19. INTERPRETA-
TION, LEGAL PROCEDURE & 
PENALTY: 

19.1 INTERPRETATION: In in-
terpreting and applying the 
provisions of this Ordinance 
they shall be held to be the 
minimum requirements for 
the promotion of the public 
health, safety, comfort, con-
venience and general welfare. 
It is not intended by this 
Ordinance to interfere with 
or abrogate or annul any 
easement, convenant or other 
agreement between parties. 
Where this Ordinance im-
poses a greater restriction 
upon the use of building or. 
land, or upon the height of 
buildings, or requires larger 
open spaces than are impo,sed 
or required by other ordi-
nances, rules, regulations m· 
by easements, covenants or 
agreements, the provisions of 
this' Ordinance shall control. 

19.2 Permits - Licenses: All de-
partments, off.icials or public 
employees vested with the 
duty or authority to issue 
permits or licenses where re-
quired by Jaw, shall conform 
to the provisions of this Ordi-
nance. Licenses or permits for 
uses, buildings or purposes 
where the same would be in 
conflict with the provisions of 
this Ordinance shall not be is-
sued. Any such license or 
permit, if issued in conflict 
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with thEl proviSIOns hereof, 
shall be null and void. 

Premises shall not be occu-
pied or used and buildings 
hereafter erected or altered 
shall not be occupied or used 
until a certificate of compli-
ance shall have been issued 
by the secretary of the Coun-
ty P 1 a n n i n g Commission. 
Such certification of com-
pliance shall be required only 
when no building permit or 
business license or other evi-
dence of authority shall have 
been r equired and issued, as 
provided in this Section. 

19.3 Penalties: Any building or 
structure erected or main-
tained, or any use of prop-
erty, contrary to the provi-
sions of this Ordinance shall 
be and the same is hereby de-
clared to be unlawful and a 
public nuisance and the Dis-
trict Attorney shall, upon or-
der of the County Planning 
Commission immediately 
commence action or actions, 
proceeding or proceedings for 
the abatement, r emoval and 
enjoinment thereof, in the 
manner provided by law; and 
shall take such other steps, 
and shall apply to such court 
or courts as may have juris-
diction to grant such relief as 
will abate or remove such 
building, structure or use and 
restrain and enjoin any per-
son from setting up, erecting 
or maintaining such building 
or structure, or using any 
property contrary to the pro-
visions of this Ordinance. It 
shall be the right and duty of 
every citizen to participate 
and assist the County Offi-
cials in the enforcement of 
the provisions of this Ordi-
nance. 
a. All remedies provided for 

herein shall be cumulative 
and not exclusive. The con-
viction and punishment of 
any person hereunder shall 
not relieve such person 
from the responsibility of 
correcting prohibited con-
ditions or removing pro-
hibited buildings, struc-. 
tures or improvements, nor 
prevent the enforced cor-
rection or removal thereof. 

b. Any person, firm or ·cor-
poration violating any of 
the provisions of this Ordi-
nance or of any permit or 
exception granted hereun-
der shall be deemed guilty 
of a misdemeanor and upon 
conviction thereof, shall be 
punishable by a fine of not 
to exceed five hundred 
dollars ($500.00) or by im-
prisonment in the County 
Jail for not to exceed six 
(6) months, or by both 
such fine and imprison-
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ment. Each separate day 
or any portion thereof dur-
ing which any violation of 
this Ordinance occurs or 
continues .shall be deemed 
to constitute a separate of-
fence and upon conviction 
therefor shall be punish-
able as herein provided. 

SECTION 20. VALIDITY: 
This Ordinance and the various 

parts, sections and clauses thereof 
are hereby declared to be sever-
able. If any part, sentence, para-
graph, section or clause is ad-
judged unconstitutional or invalid, 
the remainder of this Ordinance 
shall not be affected thereby. The 
County Board of Supervisors here-
by declares that it would have 
passed this Ordinance and each 
part thereof, regardless of the fact 
that one or more parts thereof be 
declared unconstitutional or in-
valid. 

SECTION 21. REPEAL OF CON-
FLICTING ORDINANCES: 

Ordinances number 457, 458, 475, 
562, 563, 587, 590, 591, 601, 602, 

631, 639, 647, 659, 662, 664, 665, 
and 670 of Said County of San 
Bernardino are hereby repealed. 

SECTION 22. ADOPTION: 
This Ordinance shaH take ·effect 

and be in force at the expiration 
of thirty (30) days from and after 
its passage, and before the expira-
tion of fifteen (15) days the same 
shall be published with the names 
of the members voting for and 
against the same, for at least one 
time in the Fontana Herald and 
News, a newspaper of general cir-
culation published in the County of 
San Bernardino, State of Califor-
nia. 

FRANK H. MOGLE 
Chairman of the Board. 

Attest: HARRY L. ALLISON 
Clerk of the Board. 

By: Wilfrid 0. Brown 
Deputy 

STATE OF CALIFORNIA, 
County of San Bernardino )ss 

I, HARRY L. ALLISON, County 
Clerk and ex-officio clerk of the 
Board of Supervisors of the Coun-
ty of San Bernardino, State of 
California, hereby certify that at 

-lS--

a regular meeting of the Board of 
Supervisors of said County and 
State, held on July 9, 1951, at 
which Meeting there were present 
Supervisors: Frank Mogle, Chair-
man; H. George Cunningham, Will 
R. Mason, Howard L. Holcomb 
and S. Wesley Break, and the 
Clerk, the foregoing Ordinance, 
consisting of twenty-two sections, 
was first considered section by 
section, and each section separ-
ately adopted, and that the said 
Ordinance was then passed and 
adopted as a whole by the follow-
ing vote, to-wit: 

AYES: Supervisors: Mason, 
Break, Holcomb, Mogle. 

NOES: Supervisors: Cunning-
ham. 

IN WITNESS WHEREOF, I 
have hereunto set my hand and 
affixed the official seal of the 
Board of Supervisors this July 9, 
1951. 

HARRY L. ALLISON 
County Clerk and ex-officio Clerk 

of the Board of Supervisors of 
the County of San Bernardino, 
State of California 

By: Wilfrid 0. Brown, Deputy 
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10 feet long, 8 feet in mas iimini widtll am! extending about 5 feet beneath
the surface. By late ill 1950 this lens bad been removed.

Limestone and Dolomite

Turn estope find the many lime products derived from it are basic mate
rials lipon which a great many industries important to national defense
depend. Lime ranks high among industry'*; most Versatile chetugals
and il is fortunate that muthfeg the United States nor California is in
short supply. There is, ho \vover, a shortage in California of proveil
reserves of limestone and dolomite that will meet the rigid ohgmieal and
sometimes physical requirements of such industries as glass mating,
magnesia manufacturing, an(^ sugar refining. Much work remains to be
done by private or government agencies if large reserves of rock of high
purity are to be proved.
Either lime or limestone is necessary in steel and most- nonferrons

smelting processes, as well as in numerous chemical industries not mi
Obviously related to national defense or any war effort. Manufacture of
Portland cement and certain other vital construction materials would
be impossible without lime or limestone. Calcined dolomite has become
t he basic ingredient upon wb h-li I be entire multi-million dollar t laliformg
magnesia eheniicn I- magnesia refractory business depends. Manufacture
of magnesia by interact ion of brines with lime has ceased and calcined
dolomite is now used exclusively.
Harms Brothers Construction Company acquired the holdings of the

former Cbuhburk Lime Company, reopened the quarries and kiln at
Chublmek, Sail Benin nlino County, and is planning to open extensive
virgin deposits at Cadis, Linn Bernardino County. Harms' present pro
duction of industrial lime wtlj probably be expanded to include products
of other sorts,
Jpereased demand for granules for buill-up roofs has created a very

competitive, market which several new operators have entered, and to
which more established operators are turning Iheir attention. Most of
the activity is in white limestone and dolomite, but there is an increasing
demand for colored granules, particularly green.
Several current California producers of limestone for sugar refining

have Been trying to locate suitable deposits as far afield as the MeCloud
limestone on 1 he Pit river, Shasta County. Several new operators have
entered the Sugar-rock business, Demand for agricultural limestone,
sugar rock, etc., in Oregon has led to new interest in the Keimett ( ?')
limestone al (Tizelle, Siskiyou County.
The only new use of lime in California that might contribute mate

rially to limestone consumption is the use of hydrated lime in stabiliza
tion of road -base materials, Cime acts as a mild cement and as a elay
Auricula j ur in base materials haying a substantial Slav increment. Port-
la nd cement is sometimes used tor the sarins purpose, but is more expensive,
Most of the lime used so far has been low-coat, off-color material, obtained
from Diamond Springs Lime Company by the State Division of High
ways. Csc of lime for this purpose will depend on lite availability of
low-cost libit s.
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Innovation in Statistics Presentation
Scheduled for Conference on Economics
An innovation in the present-tende- d the Graduate School of

Universityation of statistics on the growth Business at Stanford
in 13di. Following Army service

History in the Making

Former Through
Highway Lapses,
Nearly Forgotten
(This is the 17th article of the seventh ' historical series, and

also the third installment of a sub-seri- es about the Cadiz-Ric- e

route in the eastern part of the Mojave Desert. These articles
appear Sundays in The

By L. BURR BELDEX
A short distance west of Rice there is a railroad sign

from 1942 to 1945, he was em

served with the Security-Fir- st

National Bank in the research
department since October of 1937,
starting as research assistant. He
was subsequently made assistant
manager," manager, assistant vice

ployed in the Portland branch of

of our area will be the discus-
sion by two of Southern Califor-
nia's leading bank statisticians,
when they talk on "Our Metropol-
itan Area: Its Position in the
Southern California Economy," at
the seventh annual San Bernar-
dino - Riverside-Ontari- o Metropol

the First National Bank from
1947-194-9. In 1951 he joined the
Citizens 'National Trust & Savings president and vice president in

s4'2V Kl?$ n1 , f 1954: He serves on the staff of
the bank's main office in Los

Bank of Riverside, and became
manager of the credit department
in November of 1953, serving un-
til October of 1954, at which time

itan Area Economic Conference,
set for Friday, May 9, at Arrow
head Springs Hotel.
KoDert f. Williamson, vice

he was elected assistant vice-preside-

He is currently serv-
ing as loan officer at the Citizens
Division, Security-Firs- t Ntional
Bank in Riverside.

president Citizens Division, Se
curity-Fir-st National Bank, Riv

Angeles.
Jamison is active on major

California industrial plant loca-
tion and research advisory com-
mittees, serving on such commit-
tees for Los Angeles Chamber of
Commerce and the California
State Chamber of Commerce. He
also serves on the high council of
the Glendale Stake 'of the Church
of Jesus Christ of Latter-Da- y

Saints.

board and siding. The sign-read- s "Freda." At Freda the
Phoenix branch of the Santa Fe curves to the northwest erside, and Conrad C. Jamison,

vice president and manager of
the research department, Los An

Jamison was born and reared
in Idaho, and came to California
in 1924, attending California
schoils. He was awarded a four- -

geles, of the Security-Firs- t Na
and heads for a junction with the main line at Cadiz some
47 miles away. Along the west side of the railroad tracks
is the road that was formerly the main highway between
Phoenix and Los Angeles.
Today where the Rice-Cadiz!"- -"

route ioias the aqueduct road at! Later deposits of limestone in

year scholarship to Harvard Uni
versity, and graduated in June

tional Bank, are renowned for
their analyzation of the economic
factors demonstrated in 4 the
Southern California area.
They will apply a question and

1934, receiving a bachelor of sci
Freda there is a square wooden' the low hills west of Kilbeck was ence degree in history, govern

ment and economics.post that proclaims the route to; exploited. The name ot KiinecK
the northwest as "Parker Rd.";was lost and that of Chubbuck sub GRADUATE WORK

Upon his return to California hestituted. Chubbuck became a ma-
jor industrial project. A large ro-

tary kiln was built alongside the
railroad. Between 40 and 50 houses

answer pattern in developing their
subject before an audience antic-
ipated to approach 500 of South-
ern California's business leaders
for this year's conclave.
JOINT SPONSORSHIP
The annual meeting, under the

A short distance farther there is
a black and yellow sign which
reads "not a through road," and
a rviiinlp hundred feet bevond a

did graduate work" at USC and
UCLA from 1934-193- 7, and was a
teaching assistant in economics

Old Age Insurance
Program Reported
Financially Sound
Some persons may have been

disturbed recently by published
reports alleging that the Old-Ag- e

and Survivors Insurance Program
is running into financial trouble,
according to Joseph D. Canty
of the San Bernardino Socisl Se

at UCLA in 1936-193- 7. He hassign lying on 'the ground which! were erected though they were
reads "Notice. This road not: mostly of the typical cabin van-rrintainp- H

Danrons ' P a s t ety and some poor cabms at that. sponsorship of the Boards of Su
pervisors and Boards of Tradeof two larger homes, trees,these three signs the road confe-jOn- e

elecui; w iiwri tn'some semuiauce ui miccls, in cooperation with the Chambers
of Commerce of San Bernardino-ilea udJL oucniiw Lilt, icuuuuu Sitric lights and even a schoolhouse

V .V.the first rail stop, Sablon siding.
It is a graded road though it and Riverside counties, each

year has highlighted the figures
demonstrating the growth factors curity Administration office.

J within the area.it Canty made the assurance thatThe conference, beginning at 9 the program is financially, sound
and there will be enough money
to pay all future benefits.

came to Chubbuck. Now they are
gone again. Two years ago the
the mill machinery was moved
away. Many of the houses were
moved or razed. The Needles
School District sold the little
schoolhouse that stood in a pic-
turesque canyon north of the
town. On the surface Chubbuck
looks like it was finished. Two
or three of the cabins are yet
occupied. There are some near-
by mines which are worked at
intervals and there is a . report

bears evidence of not too fre-
quent care.
SOME SALT SHIPPED
After Sablon the next station is

Saltmarsh. Saltmarsh was pictured
in the historical article two
weeks ago. L. W. O'Brien, re-

tired division freight agent for the
Santa Fe, who read the April 13
article, is authority for the infor-
mation that Danby Lake's bed-
ded salt deposit is being worked
and furnishing a part of the salt

4-- n..

4- -

a.m. in the hotel's new auditor-
ium, will hear Williamson- - and
Jamison at about 11:20 during the
morning session of the full-da- y

program.
Conference guests have annual-

ly heard Williamson. With the
merger in 1957 of the Citizens
and Security banks, Jamison,
long known for his monthly eco-
nomic reports, adds a broader
aspect to the annual conference
report.
FROM NEBRASKA
Williamson attended school in

. 1 a i j n? jit j i ttnai a miiu-mmio- n aonar uevei-- i mm.

The Old-Ag- e and Survivors In-
surance Program is financed out
of the social security tax contri-
butions of employes and their em-
ployers, and the d.

These tax contributions go into a
separate trust fund in the United
States Treasury and that part of
the fund not needed for current
expenditures is invested in interest
bearing U. S. Government bonds.
The interest on these bonds is
added to the fund. In the 20
years since 1937, the OASI trust
fund has grown to $23 billion.

Supervisors Will

Hear Sewer Planl
Location Prolesis

reeded in water softening opera-
tions of the Metropolitan Water
District. Whether it is eventu-
ally planned to resume refining m
ODerations at Saltmarsh is not

CONRAD C. JAMISONwill hearCounty supervisors Nebraska and graduated from
v
known, however.
Around Saltmarsh there is con Hastings College in 1947. He at-- 1. . . economic analyst

opment project is just around the
corner.
NEW PLANT TALKED
The big project, which may or

may not materialize, is a cement
plant as big as the huge one
Henry Kaiser has built at Cushen-bur- y.

So far no bulldozers have
appeared to clear the site of this
new industry. No bulldozers have
been noted at Ivanpah either
where a second huge cement
plant is reputedly planted.
Major limestone deposits in the

Chubbuck area are said to be tied

protests at 2 p.m. tomorrow over
the proposed location of a sewer
plant by the City of San Bernar-
dino in an agricultural zone south

siderable light sand, particular-
ly east of the railroad. The Santa
Fe has built sand fences to keep TODAY'S GIANT CROSSWORD PUZZLEits tracks clear. The county road, of the city.

The location, east of E St. andwest of the tracks, has been cov-
ered with this "blow sand" at
times causing highway depart

south of Cline St., was approved
by the County Planning Com

" v. - mission. Its action was appealedup by the cement people and talesment crews to "lose the road."
It was this battle with the sand,

plus the diversion of equipment
by Hafold A. Stalcup of Reseda3of the projected development have
On Tuesday, supervisors will

consider proposed amendments toelsewhere which apparently re
!the county's trailer ordinanceFORGOTTEN MAIN LINE Here are pictures taken which would tighten sanitation
regulations Hearing is scheduled

sulted in the labeling of the Cadiz
to Rice highway with the "not a
through road" label.
Two years ago the Desert Edi-

tion of The" Sun carried a little
news item from Rice telling how
a car with men from the little
industrial town of IVfidland had

at 10 a.m.
along the former main highway between Cadiz and Rice. The
upper photograph is from the recently abandoned lime town
of Chubbuck. Below is a "not maintained" sign along the
road near Sablon. It has fallen down. The route was the

Board meetings, open to the
public, are held in the County

main highway between Los Angeles and Phoenix but has long Health Bids., 316 Mountain View
Ave.. San Bernardino.suffered from neglect.

even reached nationwide press
wires under the name of "Cadiz
cement." While the die hards are
waiting for Chubbuck's new boom
the county maintains a good grad-
ed road from Cadiz down as far
as the former lime center. From
Chubbuck "to Fishel the road is
graded and maintained though a
bit rougher. From Fishel to Salt-
marsh is where things are a

The south end around
Sablon is graded and smooth
enough. Under present conditions
little through traffic uses the
route. It is three long decades
away from the time it was the
main street between Los Angeles
and Phoenix.
FLOWERS IX BLOOM
This spring with its unusual rains

has transformed Cadiz Valley in-
to a vast sea of flowers, for one
of the few times in history. The

Poultry News

NEW CHEMICALS EFFECTIVE

been balked in their attempt to
make train connections at Cadiz.
It seems that the group had
planned to catch the Phoenix
branch train at Rice but had
missed it and accordingly planned
to catch up with the through limit-
ed at Cadiz. They were vocally dis-
gusted to find what they regarded
as a legally constituted highway
closed through lack of mainten-
ance.
ROUTE GETS ATTEXTIOX
The plight of the Midland group

seemed to direct attention of both

Federal records indicate, that
the district has, at times, gone
for as long as five years without
a single drop of rain. The creo-

sote bush survived. It just had
fewer leaves.' Many other desert
plants died but their dormant
seeds lived and germinated when
the next rains came. That is what
has happened in 1958 which ac-
counts for the unusual carpet of
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IN FLY CONTROL PROBLEMS
By W. O. WATSON

(County Farm Adviser)
Korlan is a newly fly controlflowers where one has, through the

elude Diazinon, Dipterex and ma-lathio- n.

'Sprinkle 2 to 4 ounces of
these per 1,000 square feet of
walks, or beneath cages where
flies congregate. The county
health department suggests fly

years, expected little else than! Product on sale in California forarea south of Amboyand east of
Bristol Dry Lake is ordinarily one
given over to shifting sand. On the first time this year. Dr.sand and rock.

to the fact that the onetime
"main street" for overland tra-
vel had been allowed to deterio March, entomologist from the Citmost days little whirlwinds can rus Experiment Station in River- - control should include more thanThis past month the Cadiz to

Rice Rd. has been almost a floral
retreat. The rains left a hard sur

rate into side, states it is being used ef-'O- ne chenvcal.a secondary tracki1 uu iu me noun oi a-

sand. Lost travel is'112 Dry Lake. During the pastthrough the fectively, especially where resistface safe even for inexperienced ance to malathion has been
Conftnued use of the same ma-

terial tends to allow the fly to be-
come immune to its killing power.

lost business and for one the,few weeks the customary sand
American Legion's county organ-jwisP- s ave been largely missing,
kation came forward with theIn their place even the lowly salt Many communities are havingproposal that the route be re-lbu- sh has been covered with flow-

desert drivers. Now, as May ap-
proaches, these light soils are
drying out. The .tiny flowers are
passing and the soft sandy stretch-
es are no longer advisable for
casual travel.

fly problems this year that seem
When flies live through a weak-
ened treatment or an improperly
mixed solution, their offspring be-
come more resistant to the ma- -

ers and widely spaced creosote to be more trouble than ever be-
fore. The climate has been to the

stored to its former dominance
and that it become part of the
California state highway system.

bush has donned it's rare yellow
floral coat. fly's advantage; but that's not terial.

What the result will be is not the whole picture. Complaints are;apparent, as yet. county - wide because malathWHAT'S THE IAW?baltmarsh was by no means ion, last year s main deiense, has
suddenly become less effective.
Flies are building a resistance to:'FOR SALE' SIGN ON HOUSE

the only industrial town along the
Cadiz to Rice route. North of
Dry Lake lies Cadiz Dry Lake.
It is a sizable playa and, in
addition to salt, it yields much

East Germans Hit
Protestant Bishop
In Big Showdown
BERLIN VP-h- Albert Norden,

secretary of East Germany's pow-
erful Communist Party Central

51 River of
Asia ,

52 Canals con-
necting
Lake Super-
ior with
Lake Huron

102 It is
(contr.)

104 Pronoun
106 City of

Indo-Chi-

109 Want of
strength

111 Kind of
JOT INVITATION TO ENTERchemical wealth. Currently chemi-

cally impregnated deposits are
being removed in dry form and
shipped from Fishel where they
are stored before loading in huge
covered bins. Loading is through

54 Consume
56 Bid
53 Tons t ahhr

printing
processrepair so that no one can get

hurt.'- - Committee, yesterday urged
churchmen to break with Bishop

malathion as they did to DDT
and other chemicals.
At present, Korlan is registered

for sale in the state as a residual
spray only. It sells in 24 per cent
emulsifiable concentrate or as a
25 per cent wettable powder.
CAUTION NECESSARY
In toxicity to humans and ani-

mals, Korlan ranks similar to ma-
lathion, but caution is still the
better part of valor. Insecticides
are poisonous chemicals. Be care-
ful about contaminating feed and
water.
Don't spray birds direct or the

litter in a floor house. Avoid in

big trap doors with iron covers Dibelius, titular Protestant head
61 Apportions
out
sparingly

62 Version
63 Walking

112 Large flat
dish

113 Small hors
114 Journey
116 Abstract

''That porch railing was in ter-
rible condition," the injured

concluded, "even the termitesThe covers are clamped down in both parts of Germany."A The attack on Bishop Dibelius
brought closer a major showdown stick beingvacated it. I'm just lucky I was-

n't killed." 64 Underground in Devoid ofbetween the Protestant Church life
and the East German Commu"If she had been," retorted the

owner, "she would only have had
herself to blame. I didn't invite nists. Protestant circles fear the

Communists are trying to split theher to inspect my property and church, one of the last institu-
tions which spans both East andhaling concentrates or spray

mists. Attention should be paid West Germany.
Norden denounced the bishop as

By JACK STRAUSS, IX. B.
and MICHAEL STRAUSS, LL. B.
QUESTION: Is a "for sale"

sign an invitation to go snoop-
ing?
Helen, cramped, in a 2! 2 room

apartment, was expecting a visit
from the stork. Afraid the bird
would find no place to land when
it arrived, she aroused her sleep-be- nt

husband, George, out of bed
one Sunday morning, and insisted
he accompany her on a safari
to buy a new house.
The hunt by Helen led to a

modest-lookin- g cottage with the
customary white picket fence sur-
rounding it. On its front lawn was
a "for sale" sign.
Eagerly, Helen pressed the

doorbell. When no one answered,
George, still sleep-ben-t, started
to make a dash for his car and
home. Helen, however, refused to
be detoured so easily. She head-
ed for the near of the building and
began examining the premises.

to spilled insecticides immediate-
ly and users should change con-
taminated clothing. The chemicals

"an anti-Semit- ic atom bomb politi

60 Here it is!
fencing cry

61 Repudiated
65 Christian

organiza-
tion that
places
Bibles in
hotel rooms

68 Small tower
72 Proverb
73 Subjected

to clever
retorts

75 A Chinese
dynasty

77 Pass a
rope
through

78 Prong of
fork

79 More
amusing

80 Peered
. curiously

. 82 Preposition
83 Suffix:
native of

84 Beleaguer-men- ts

85 Stations
87 Girl's name
88 River of
Norway

89 Parsonage
90 American
explorer
and
general

92 Paradise
93 Celebrated
95 Child's toy
97 Aspect
98 Catkin
99 Whip-socke- ts

101 Feminine
nam?.

103 Spear hav-
ing three
prongs (pi.)

105 Profound
107 Nothing
108 Compass

point

DOWN

1 County in
Michigan

2 Mulberry
3 To blight
4 Command to
horse (pi.)

5 Egg-shap- ed

6 Consider
7 Member of
a fraternal
order

8 Succulent
plant (pi.)

9 Military
signal:
lights out

10 Danish
territorial
division

11 Perform
12 Queerer
13 To slow
down

14 Counsellors
15 Publish
16 Sharp pain
17 Unclose
18 Spanish .
for yes

19 A new
member

20 Opposes
to the face

23 Organ of
body (pi.)

31 Burrowing
animal

33 Island west
of Sumatra

34 Accumulated
35 Vice presi-
dent (dial.)

36 Solar disk
38 Slow
percolation

40 Legal cost
41 Bedaubed
43 Male bee
45 Umpire
decides if
it's one

47 Confirms
49 Drunkard

ACROSS

, City of
Maine

7 Bullfight
14 Place in

20 Accept as
true

21 After the
fashion of

22 Arranging
in folds

24 Teutonic
deity

25 Wampum
2S Egyptian
27 Delirium

tremen
(abbr.)

28 Climbing
plant

29 Symbol for
thallium

30 Equip with
weapons

32 Postures
34 Hoisting
36 A macaw
37 Rivers
(Sp.)

39 Silkworms
40 American
Confederate
general

41 Musial's
nickname

42 Took out
44 Flatfish
45 Body of
water

46 River of
England

47 To correct
48 Scoffs
50 Hunting

dog (pi.)
53 Gifts
55 Indigent
57 Norse
goddess
'of .

healing
58 Period

110 Agitate
111 Adversary
115 Showered

rain and
snow

118 Soaked
(dial.)

122 Issues
from a
source

123 Anglo-Saxo- n

coin
125 Termina-- -

tion
126 Rortan

bronze
128 Intelli-

gence
129 Winnows
130 One who

looks with
favor on
(Pi.)

132 Widow of
two cards
in game of
same
name (pi.)

134 Kind of
fish

135 Pigpen
136 Small

pincers
137 Command
139 Small

boy
140 French for
"and"

141 Terrifying
person

142 Japanese
measure

143 Poison
144 Wander
146 Hebrew

letter
147 Field of

activity
--149 Mexican ,

dish (pi.)
151 Warbled
153 Vegetable
154 Trappers
155 Vendor

neither did my 'for sale' sign! "
THIS WAS THE DECISION:
Helen lost. The court ruled

that a "for sale" sign is not
an invitation for persons to in-

spect the property for sale or
to go snooping around.
(Based upon a 1944 Massachu

setts Decision) .

cian and evangelical NATO-pop- e

should be stored out of childrens NATO is the

normally thus preventing loss of
the chemical aggregates when the
wind blows. At Fishel the , wind
can be expected almost all of the
year's 365 days.. Without the heavy
iron covers the chemical firm
could expect to find sand re-
placing its raw product.
Still farther north is Chubbuck.

In April 1958 Chubbuck is about
the most forlorn ghost town of
the entire desert. Its ample
"ruins" are not old enough to
be picturesque. Chubbuck may
be a "dead duck" or it may be
in the process of having its decks
cleared for a far bigger future.
No one seems to be certain.
TOWN GROWS, LAPSES
In an earlier decade Chubbuck

was known as Kilbeck. It w a s
there the picturesque steam trac-
tors hauling salt from Saltmarsh
turned north to Danby station.
Eventually the Danby-Kilbec- k

reach and unused portions or con North Atlantic Treaty

The unprecedented attack cameState laws vary. For personal as the an parliament of
the church, Evangelical Synod,

prison
66 Derivation
(abbr.)

67 Bolster
69 Syllable

of scale
70 Apparent
71 Leasers
74 Chemical
suffix

76 Pressers
79 Part of fish
81 Interna-
tional Tele-
phone and
Telegraph
(abbr.)

84 Depresses
85 A pawl
86 Ostrich-lik- e

bird
87 Arabian
seaport

89 Grasslands
90 Felix
(abbr.)

91 Showered
92 Came forth
.94 Symbol for

. tellurium
96 Cooking
vessel

97 Hen harrier
of Europe
(Pi.)

98 Goodbye
(Sp.)

100 Observe

prepared to meet in East Berlin

119 Small
insect

120 One wh
eludes
capture

121 Transferred
by document

124 Makes
aware of
danger

127 Begins
130 Babylonian

deity of
alcoholic
drinks

131 Of a Great
Lake

132 More
rational

133 Retail she
136 A spiritual

power among
East
Africans

137 Man
138 Wicked
141 Ordinance

(abbr.)
143 Prohibit
145 Addition of

building
148 Sun god
150 Child for

mother
152 Football

position
(abbr4

guidance, see your local attorney.

Committee Approves
Atomic Power Plant

The agenda includes nuclear arm
aments and education in the Com
munist eastern state.

tainers should v be destroyed. Its
best to follow manufacturers safe-
ty directions completely. Use the
correct product at the recom-
mended dosage in the recommend-
ed way.
Five ounces of Korlan can be

mixed with one gallon of water
for home use. For larger amounts
to 50 gallons of water, add 16
pounds of the wettable powder or
two gallons of the emulsifiable
concentrate.
ANOTHER GOOD SPRAY
Another effective residual fly

WASHLGTON (UP) The
Joint Congressional Atomic EnerIn the midst of her exploration, Britain to Discuss

Exchange With Russgy Committee has approved a billshe leaned against a faulty backroad was extended south skirting to authorize construction of a 35
million dollar . land-base- d protoCadiz Dry Lake and continuing 'P01' ranins feU to the W LONDON W Britain has agreed

to a Russian readiest to sit downtype of the power plant for the
Navy's first atomic-powere- d de and discuss a cultural exchange

agreement similar to the onestroyer. killer is Dieldrin. This is partic-uarl- y

good against the lesser house

Badl hurt- - she sucd theon down into the Chuckwalla Des-!bclo-

ert via Palen Well " and Palen mvner of the Premises for her
Dry Lake. When the Santa Fe injuries.
built its Phoenix line around 1910 "When a person puts up a 'for
Kilbeck began assuming more: sale' on his property," she

A railway section plained to the judge, "he is se

brought inhabitants to whativitinz prospective purchasers to

-- The prototype will be built at already worked out between the
West Milton? N.Y., and will go United States and the Soviet
into operation in 1950. The Navy Union.
has made, the construction of the Britain "already has seen such

ny mat swarms ana novers in
dark and cooler places. Mix five
pounds of 50 per cent wettable
powder with 50 gallons of water.
Commercially prepared baits in--

had lormerly been but a minor look it over. He therefore has ajhull of the destroyer a part of its top Russian cultural attractionsroad junction. duty to keep the premises in good 1959 shipbuilding program. as the Bolshoi Ballet. (Solution on Page D 4)
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TRI-STATES ROCK & MINERAL, INC.
4802 Fifth Street
Fallbrook, CA 92028

(760) 310-2828 o) ~Mo- Z6&3 CccC

December 9, 1999

Robert Del Gagnon
73-612 Highway 111
Palm Desert, CA 92260

Re: Right to Enter/Mine

Dear Mr. Gagnon:

The purpose of this letter is confirm that you have agreed to allow Tri-states Rock & Mineral,
Inc., and its agents, employees and subcontractors, a right to enter the property described
on Exhibit "A" attached hereto owned by you, for a period of six months for the purpose
of performing quality and marketability testing of the rocks and minerals located on the
property. Under this agreement, Tri-states shall have the right to remove and sell rock and
mineral materials from your property, for which it will pay to you a royalty of $1 .00 per ton
removed within sixty (60) days of removal, weight slips for all material removed from the
site will be provided to you on a regular basis.

Tri-States will maintain the appropriate general liability and workmen's compensation
insurance to cover its operations at all times during the term of this agreement.

During the six month period referenced above, you and l will discuss the possibility of Tri-
states leasing, leasing with an option to purchase, or outright purchasing your property.

if the above is acceptable to you, please sign and date where indicated below. The six
month test period will commence on Monday, December 13, 1999, and expire on May 12,
2000, unless otherwise extended by a written agreement between the parties.

Sincerely,

TRI-STATES ROCK & MINERAL, INC. ACCEPTED:

NEIL R. ZOLLER, President :TcDEL ION
j t. I *\/<n c)

DLZ:dq

(^cr0 /o.vj facU ro f-Tics^ ^c-Uf' U P OApr

f< •yt)

A-

I Ury> }y\
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ROCKET MATERIALS INC.
6546 Bradford Street
San Diego, CA 92115

March 30, 2002

Robert Del Gagnon
73-612 Highway 111
Palm Desert, CA 92260

Re: Right to Enter,/Mine

Dear Mr. Gagnon:

The purpose of this letter is to confirm that you have agreed to allow Rocket
Materials Inc., and its agents, employees and subcontractors, a right to enter
the property described on Exhibit "A" attached hereto owned by you, for a
period of six months for the purpose of performing quality and marketability
testing of the rocks and minerals located on the property. Under this
agreement, Rocket Materials shall have the right to remove and sell rock and
mineral materials from your property, for which it will pay to you a royalty of
$1.00 per ton removed within sixty (60) days of removal. Weight slips for all
material removed from the site will be provided to you on a regular basis.

Rocket materials will maintain the appropriate general liability and
workmen's compensation insurance to cover its operations at all times during
the term of this agreement.

During the six months period referenced above, Robert Del Gagnon and
Rocket Materials Inc. shall agree to the lease, lease purchase, or outright
purchase of your property.

If the above is acceptable to you, please sign and date where indicated
below. The six month test period will commence on Monday April 1 , 2002 and
expire on October 1, 2002.

Sincerely, Accepted:

Rocket Materials Inc. Robert' Dei agrtoii
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EXHIBIT "A"

LEGAL DESCRIPTION

^644 211 02).aPN

3 8 -r A c
The Southeast quarter of the Southeast quarter f less right of way. Section
10 , Township 3 North, Range 16 East, San Bernardino Base and Meridian.

(APN #644 221 02)
tIZO o 7

The Northeast quarter of the Southwest quarter and the Northwest quarter
jythe Southwest and the Souiihwest quarter of the Northwest quarter of Section

15, Township 3 North, Range 16 East, San Bernardino Base and Meridian.

•/'(APN 1644 221 06) Q A CMS

The Southwest quarter of the Southeast quarter and the Southeast quarter of
the Southwest quarter and the Northwest quarter of the Southeast quarter of
Section 15, Township 3 North, Range 16 East, San Bernardino Base and Meridian.

\/(APH #644 221 07)
' n-ngo fyCHtf-

The Northwest quarter of the Northeast quarter and the Northeast quarter of
the Northwest quarter of Section 22, Township 3 North, Range 16 East, San
Bernardino Base and Meridian.

rWAPN #644 231 03) 72.76feAQ AcKfg
A'.l of SI'.m: t Lo:t 2\ , 3 North Range 16 East, San Bernardino Base and

KJ ~ C4d-'Z>d/-S
& a* *T 38^Mf 2 A/- '/V 7 u°
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June 18, 2014 

Adam Gagnon 
Del Gagnon Company, Inc. 
73-612 Highway 111 
Palm Desert, CA 92260 
 
Re: Preliminary Mineral Potential of the Braavos LLC property at Chubbuck, San Bernardino County, 
California 
 
This letter report documents the results of the preliminary mineral potential study of the 
Braavos LLC (Client) property at Chubbuck, San Bernardino County California.  The 
study conducted assessed the economic potential of the carbonate resources at the  
Chubbuck mine area.  The Chubbuck Mine is located in south central San Bernardino 
County.  The Chubbuck site area is located about 20 miles south of Chambliss on 
Route 66, and about 28 miles north of State Highway 62 on Cadiz Road (see Figure 1, 
Location Map of the Chubbuck Mine Area).  Access from the north (Route 66) and the 
south (Route 62) is via Cadiz Road - a well-graded road.  
 
The site is situated in the north-south trending Kilbeck Hills (see property map photo 
Figure 2).  The property consists of 1,318 acres, in Sections 10, 15, 16 and 21, T 3N, 
R16E, SBBM. The land is patented and is owned by the Braavos LLC. The Client 
property is surrounded by BLM managed lands, private property and state lands (Figure 
3, BLM Land Use Map). 
 
Scope of Work:   
 

• Acquisition and examination of relevant geological and analytical data. The data 
acquired included materials supplied by the Client as well as publically available 
historical and geological information.  In addition the investigators had access to 
mapping, sampling and drilling data conducted by Howard Brown, a TerraMin’s 
Associate, in the early 1980’s.  
 

• Reconnaissance field review was conducted on March 19, 2014.  The one man-day 
reconnaissance included field checking existing mapping, and sample collecting.  
Considerable time was spent in attempting to access the mapped carbonate 
resources in the south part of Section 16 at a specific request of the Client.  
 
 

• Report preparation including compilation of a geologic map from published and 
unpublished geological mapping from the U.S Geological Survey and Howard Brown 
and preliminary calculations of recoverable carbonate resources.   
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History:  In 1921 Charles Inglis Chubbuck purchased 1,600 acres of mining claims to 
provide a source for whiting agents for products of Union Carbide and as crushed 
limestone and lime products. In 1922 and 1923 there was considerable construction at 
Chubbuck siding. A mining railroad, town and processing facilities were built, however 
full scale mineral production did not begin until 1925.  
 
The mine was located along the original Parker branch of the Santa Fe railroad. The rail 
line is owned by the Arizona and California Railroad Co. The limestone products were 
shipped by rail to San Francisco and Los Angeles. 
 
Limestone from the mine was transported by rail approximately 600 feet to a crushing 
and screening plant just below the mine. Five different products were produced; 5/16 
and ½ inch were taken to the lime kiln and 1/8, 16 and 40 mesh were taken to the 
limestone plant. Both plants and lime kilns were located at the Chubbuck rail siding. 
 
Chubbuck was a town with 30 to 40 buildings and a school. There were residences for 
24 families, the limestone plants, and support structures. 
 
Chubbuck limestone products were used in the construction of the Colorado River 
Aqueduct in 1937 to 1938. At one time, 90% of the homes built in Palm Springs had 
Chubbuck products used in roof coatings. Production at Chubbuck continued from 1925 
until 1951 when the facility closed. 
 
The Harms Brothers Construction Company purchased the property in 1951 with the 
intention of mining the limestone to make lime but found too much silica in the rock to 
make salable products. In 1954 all the site equipment was auctioned off. The Chubbuck 
rail siding was removed in 1975 – 1976 when new track was installed. There has been 
no production or mining at the site since 1951. 
 
Geology:  The Chubbuck area (Kilbeck Hills) has exposed a complexly deformed 
assemblage of Pre Cambrian gneisses, Paleozoic and early Mesozoic carbonate and 
no-carbonate facies metasedimentary rocks, and several varieties of plutonic rocks. 
Meta sedimentary rocks present are correlated with Cordilleran platform and shelf facies 
rocks, and include Cambrian Tapeats Sandstone, Bright Angel Shale, Bonanza King 
formation (Muav limestone member),  Mississippian Monte Cristo formation, 
Pennsylvanian / Permian Bird Spring  and Triassic Moenkopi formation.  
Metamorphic and Structural deformation in the area is intense and includes several 
episodes of thrust faulting and folding, which have “shuffled” the sedimentary deck. The 
result is a pile of folded thrust nappes in which rocks of various ages are bounded by 
thrust faults and have been stacked together and subsequently refolded. Deformation 
occurred during several phases of a prolonged sequences of tectonic events which 
affected the central Mojave region during middle – late Mesozoic time. High angle faults 
and open warps of Cenozoic age are also present.  
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The “simplified” Geologic Map compilation accompanying this report partly indicates the 
extreme complexity of the geology in the subject area (Figure 4).  The major carbonate 
units in this area are the Metamorphosed Kaibab Limestone (Pk – primarily dolomitic), 
the Permian and Pennsylvanian aged marbles and dolomitic marble (PMb – primarily 
rocks of the Bird Springs Formation) and the Devonian and Cambrian age marble and 
dolomitic marbles of the Bonanza King Formation (DCm).  The relevant geologic units 
for this report are described in Appendix A.    
 
The property under investigation can be divided into specific areas for potential 
development based on the carbonate resources recognized within those discrete areas.  
The Client parcels (as depicted on Figure 2, the aerial photo) are superimposed on the 
Geologic Map (Figure 4) in red outline.  Brief descriptions of the carbonate resources in 
the parcels are provided below: 
 
. 

• Parcels 1 and 3: Parcels 1 and 3 (Figure 5) located in Sections 15 and 16, 
contain the carbonate resources of the Bird Spring Formation (PMb as identified 
by Brown, 1980), and dolomitic marble identified as the Bonanza King formation 
(DCm).  This report includes preliminary estimates of the recoverable carbonates 
in these parcels.   
 

• Parcel 2:  Parcel 2 (Figure 6), located in Section 10 is located just north of 
identified carbonate resources.   In the early 1980’s Howard Brown mapped 
sampled and drilled the hill adjacent to Parcel 1 and identified about 3 to 7 million 
tons of mineable carbonate resources. 
 

• Parcels 4 and 5:  Parcels 4 and 5 (Figure 7) are located within Section 15 and 
include the major sites of past mining operations.   The major carbonate units 
exposed there (and the target of past mining operations) are the Bird Springs 
Formation (PMb).  The Kaibab limestone (PK) is exposed in the southern part of 
Parcel 4 and in Parcel 5 but is mostly recorded as dolomitic.  
 

• Parcel 6:  Parcel 6 (Figure 8) includes the entire area of Section 21.   Although 
there are exposures of carbonates (PMb) in the extreme northern part of Parcel 
6, these exposures are small, largely inaccessible except overland.  The major 
geologic units within Section 21 are the late Cretaceous age Cadiz Lake 
granodiorite (Kccl) and the Old Woman Granodiorite (Ko) as mapped by Howard 
(2002 – Figure 9).     

 
 
Reserve Calculations:  After reviewing the available geologic data and mapping (from 
Brown, 1980, and Howard, 2002), conducting field reconnaissance and sampling and 
reviewing testing results, the investigators determined that the primary unit of interest is 
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the exposures of the metamorphosed Bird Spring Formation (PMb on the geological 
maps) in Parcels 1 and 3 (Figure 5) and Parcels 4 and 5 (Figure 7).  Although there are 
other carbonate units on the properties, they are mostly dolomitic or siliceous and have 
marginal product value.  The testing results indicated that the Bird Springs is the most 
viable target resource unit (see sampling map and testing results in Appendix C). These 
two areas appear to host potentially mineable Bird Spring formation marble which 
appear in testing to be high grade carbonate suitable for the existing market.  
  
The Geologic Map (Figure 4) and geologic sections in Parcels 4 and 5 (A-A’ Figure 7) 
and Parcels 1 and 3 (B-B’ Figure 5) show the Bird Spring Formation dipping 20 to 45 
degrees to the north.  The geologic cross section from Howard (2002) indicates that the 
Bird Spring unit shows a continuous dip of several hundred feet below grade, however 
for the purposes of this report, and in the absence of subsurface data,  we use a 
conservative 100 feet of depth for reserve calculations.  This would provide an open pit 
mine with approximately four benches to the bottom. Exploration drilling could verify the 
extension depth of the Bird Spring formation and possibly identify additional reserves.  
 
For all Bird Spring unit calculations we use 2.2 tons/Yd3:   Waste factor is estimated to 
be as 30% or higher.    
 

• Parcels 4 and 5 tonnage estimate: a total of 22,000,000 Yd3 of marble multiplied 
by factor 2.2 tons / yd3 = 48.7 million tons of material (see cross sections and 
calculations in Appendix B). 

 
• Parcels 1 and 3 tonnage estimate:  a total of 14.7 million Yd3 of marble multiplied 

by factor 2.2 tons / yd3 = 32.3 million tons of material (see cross sections and 
calculations in Appendix B). 

 
A third area, south of Parcel 2 (Figure 6) is located near the entrance road and the 
railroad tracks. This area was mapped and drilled by Omya and found to contain 3 to 7 
million tons of Bird Spring formation, but most of the identified material is just south 
adjacent to the Braavos LLC Parcel 2 property.  Figure 3 shows the land management 
status.   The lands drilled by Omya are managed by the BLM, and could be put under 
claim for chemical grade calcium carbonate.   
 
Reserve summary: Parcels 4 and 5 + Parcels 1 and 3 = 48.7 + 32.3 = 80.7 million tons 
of Bird Spring Formation.  Although no subsurface information exists to verify the 
reserves (Appendix B), the investigator conservatively estimates that the Bird Spring 
Formation resources total 80 to 100 million tons of mineable reserves at Chubbuck.   
 
Recommendations:  Reconnaissance geologic field work at the Braavos LLC 
Properties near Chubbuck is encouraging.  Access to previous mapping by Brown 
(1980) and Howard (2002) and sampling for this study had identified potential resource 
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areas, primarily associated with the Bird Springs Formation.  It is recommended that a 
more extensive surface sampling program and detailed mapping of the carbonates be 
conducted to identify additional areas of resources.  It is further recommended that a 
drilling program be conducted in the two areas of interest (Parcels 1 and 3, and Parcels 
4 and 5) to extend the depth of identified resources.  Please contact me if you have any 
questions. 
 
 
Sincere regards, 
 

 
 
 
 
 
References:  
 
Brown, H., 1980, Geology of a portion of the Chubbuck Area, San Bernardino County, 

California, proprietary report. 
 
Brown, H.J., 1980, Chubbuck Marble Deposit, San Bernardino County 
 
Howard, K. A., 2002, Geologic Map of the Sheep Hole Mountains 30' x 60' Quadrangle, 

San Bernardino and Riverside Counties, California 
 

Wright, L.A., Stewart, R.M., Gay, T.E., Hazenbush, G.C., 1951, Mines and Mineral 
Deposits of San Bernardino County California., p. 173, 152. 

 
Vredenburg, L.M., Shumway, G.L., Hartill, R.D. 1981, Desert Fever: an overview of 

mining in the California Desert, Living West Press, p. 132-134 
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Appendix A 
Geological Map Symbols and Geological Units 
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APPENDIX B 

Cross Sections and Reserve Calculations 
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Appendix C 
 

Sample Location Map and Testing Results 
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Findings 
Determination of Vested Mining Rights 
Project No. PDCI-2020-00002 
 

Proposed Findings 
 

The Planning Commission FINDS, the following factual and legal determinations with 
respect to recognizing the existence of vested mining rights for APNs: 0644-221-
02, 0644-231-03, 0644-221-06, 0644-221-07 and 0644-201-15 (“Properties”): 

 
1. Prior to the 1920’s, 1,600 acres of mining claims along the Parker 

branch of the Santa Fe Railroad, then known as the Desert Butte 
mine were claimed by Marcus Pluth and Tom Schofield.   The 
claim is now known as the Chubbuck Mine.  (Braavos, LLC 
Chubbuck Mine Vested Rights Submittal (July 2020) (“VR 
Submittal”), at p. 7 and Exhibits 1-3.) 
 

2. In 1922, Charles Inglis Chubbuck purchased the mining claims 
from Pluth and Schofield.  (VR Submittal, p. 7 and Exhibits 1-2.) 
  

3. From 1922-1925, C.I. Chubbuck hired workers and built 
infrastructure for the mining operation. The mining operation 
consisted of three main components: an extraction area, a 
processing area, and mineral resources held in reserve.  The 
extraction area, where mineral extraction took place, included the 
limestone outcrops and immediate surrounding area. Initially, 
mining was conducted underground through a network of tunnels 
blasted and bored into the base of the limestone outcrops. The 
Mine ultimately evolved into an open surface mining operation. In 
addition to mining the base of the limestone outcrops, the cliff 
sides also were blasted with explosives. Raw limestone was 
initially processed by a primary rock crusher which broke 
limestone into smaller, more manageable sizes that were then 
sent one-mile northeast to the processing area.  (VR Submittal, pp. 
7-9 and Exhibit 1.) 

 
4. The processing area was adjacent to the rail line and adjacent to the 

town of Chubbuck. C.I. Chubbuck installed a dirt road and a narrow-
gauge track to connect the extraction and processing areas.  (VR 
Submittal, p. 7 and Exhibit 1.) 

 
5. In 1924, the United States Government patented the “Lime Quarry 

1” and “Lime Quarry 2” placer mining claims, consisting of 320 
acres, to C.I. Chubbuck, consisting of APNs 0644-221-02, 0644-
221-06, and 0644-221-07. (VR Submittal, pp. 9 and Appendix, at A-
11.) 

 
6. In 1929, C.I. Chubbuck partnered with the National Portland Cement 

Co. to develop a cement plant adjacent to the processing area.  The 
cement plant had a capacity of 750 barrels of cement per day and 
was intended to employ up to 200 workers.  (VR Submittal, p. 11 
and Exhibits 5-6.) 
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7. The cement plant, supplied with crushed limestone from the mine, 
operated for approximately 18 months until closing in 1932.  C.I. 
Chubbuck then relocated his limestone processing plant to the 
former cement plant site.  (VR Submittal, p. 11 and Exhibits 1, 17.1.) 

 
8. In 1943, the Chubbuck Lime Co., Inc. acquired an additional 640 

acres in fee from the South Pacific Land Company, consisting of 
APN 0644-231-03.  (VR Submittal, p. 12 and Appendix, at A-16.) 

 
9. In 1947, the State of California patented 480 acres to C.I. Chubbuck, 

including current APN 0644-201-15.  (VR Submittal, p. 14 and 
Exhibit 10.)   

 
10. By 1947, the Chubbuck Mine was an integrated approximately 

1,600-acre mining operation, of which 1,280 acres are currently 
owned by the applicant. (VR Submittal, pp. 7-14.) 

 
11. In 1949, the White Mountain Lime Company acquired the Chubbuck 

Mine.  The White Mountain Lime Company operated the mine from 
1949 through 1952 and planned to continue operations into the 
future.  (VR Submittal, p. 15 and Exhibit 12.)   

 
12. On August 8, 1951, the County of San Bernardino adopted 

Ordinance 687 establishing land use regulations. Among these 
regulations was the requirement that surface mining required a 
County permit. By convention, existing mining uses were generally 
allowed to continue. (VR Submittal, p. 15 and Exhibit 13.) 

 
13. In 1952, Harms Brothers Construction Company acquired the 

Chubbuck Mine, with an intention of opening new deposits at Cadiz 
and expand production of industrial lime and other lime products to 
meet increasing demand.  (VR Submittal, pp. 15-16 and Exhibit 14.) 

 
14. Active mineral extraction and sales paused in 1954, due to 

increasing transportation costs and the development of competing 
products.  In the years following 1954, the mining holding were 
never explicitly abandoned, nor were any rights to the mine.  
Rather, the Properties were held as inventory as subsequent 
owners sought to continue operations and restore sales.  In 
addition to holding as inventory, the Properties’ owners conducted 
active mining operations such as market analyses, mineral testing 
as to both quality and quantity, and strategic planning for the 
changing market.  (VR Submittal, p. 16 and Exhibits 2, 15.) 

 
15. The preponderance of the evidence contained in the record is 

sufficient to establish that an intent by the owners to resume mining 
existed on the effective date of the Surface Mining and Reclamation 
Act (SMARA) and the County’s local mining regulations. 
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16. The preponderance of the evidence fails to show an intent by the 
owners of the Properties to abandon their right to exploit the 
mineral interests on the Properties. 

 

17. A vested mining right exists, allowing, without further County land 
use permitting, surface mining operations on the Properties in order 
to develop the limestone resources. This vested mining right 
includes the following: 

 
a. The right to exhaust the Properties’ mineral reserves 

in volumes necessary to meet market demand, 
consistent with production principles established in 
California law; 

 
b. The right to drill, blast and utilize all customary 

equipment as reasonable and necessary to extract, 
transport, process, crush, wash, sort, stockpile, load 
and otherwise manage commercial quantities of 
minerals from the Properties. 

 
c. The right to continue surface mining operations at the 

Properties, subject to a County- approved and valid 
Reclamation Plan and adequate Financial Assurances 
pursuant to the Surface Mining and Reclamation Act of 
1975. 
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HANSEN BROTHERS ENTERPRISES v. BOARD OF 
SUPERVISORS OF COUNTY OF NEVADA 

Court of Appeal, Third District, California. 

HANSEN BROTHERS ENTERPRISES, Plaintiff and Appellant, v. BOARD OF 
SUPERVISORS OF the COUNTY OF NEVADA et al., Defendants and 

Respondents. 

No. C017070. 
    Decided: November 15, 1994 

The Diepenbrock Law Firm and Mark D. Harrison, Sacramento, for plaintiff and appellant. Harold E. 
Degraw, Nevada City, for defendants and respondents.  

In response to a law requiring mines to have reclamation plans, the owner of a mine asked the county to 
approve a plan based on substantial future increases in mining activities.   The county declined because 
the property was not zoned for mining and the contemplated operations were more than those which the 
owner had a prior vested right to continue, despite the zoning ordinance, as a legal nonconforming use.   
The owner petitioned for a writ of administrative mandate to require the county to approve the plan.   
The trial court denied the petition.   We affirm and hold a property owner with the vested right to 
continue mining as a nonconforming use may not substantially intensify mining operations without 
acquiring a use permit from the county. 

FACTS AND PROCEDURE 

Hansen Brothers Enterprises (Hansen Brothers) owns approximately 67 acres of property along the Bear 
River.   The property consists of the riverbed, adjacent hills, and a flat yard.   Sixty acres of the property 
is in Nevada County, and seven acres lies across the river in Placer County.   The property is called Bear's 
Elbow Mine.   Hansen Brothers uses the property for aggregate mining and processing and has done so 
since it acquired the property in 1954.   The mine was in operation for eight years before Hansen 
Brothers bought it. 

Between 1955 and 1989, Bear's Elbow Mine produced 209,000 cubic yards of aggregate, 44,700 from the 
Nevada County side.   Average annual yield for the 34 years of operation is 6,200 cubic yards total, 1,300 
from the Nevada County side.   There were large volumes removed from the property;  however, their 
main source was renewable river deposits in the riverbed.   In recent years this supply has dwindled 
because a dam was constructed upstream.   While minimal quarrying was done on the hillsides, there has 
been no such quarrying in years.   Fifteen-foot-tall trees have overgrown the previously quarried areas. 

In 1954, the Nevada County Board of Supervisors (the Board) adopted zoning ordinances which did not 
provide for mining on the Hansen Brothers property.   However, the mine remained in operation as a 
legal nonconforming use under what today is Article 29, section L–II 29.2 of the county's Development 
Code.   This section provides: 

“Any use lawfully in existence at the time this Chapter or amendments thereto takes effect, although such 
use does not conform to the provisions of this Chapter, may continue as follows: 

“A. No such use shall be enlarged or intensified.   Nor shall any such use be extended to occupy a greater 
area of land than that occupied at the time of the adoption of this Ordinance.   Nor shall any such use be 
moved in whole or in part to any other portion of the lot or parcel of land occupied at the time of the 
adoption of this Chapter or amendment thereto. 
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“B. If the nonconforming use is discontinued for a period of one hundred eighty (180) days or more, any 
following use shall be in conformity with all applicable requirements of this Chapter.” 

 In 1975, the Surface Mining and Reclamation Act (SMRA) was passed in California.  (Pub.Resources 
Code, § 2710 et seq.)   The SMRA required mining operators, as a condition to continued operations, to 
submit a reclamation plan to the relevant lead agency for approval.  (See Pub.Resources Code, § 2770.)   
The lead agency in this case is the county, represented by the Board.  (See Pub.Resources Code, § 2728.)   
The SMRA requires mining operators to obtain a use permit unless the operator had a vested right to 
conduct the mining prior to 1976 and the operation has not substantially changed.  (Pub.Resources Code, 
§§ 2770, subd. (a);  2776.)   The “vested right” referred to in section 2776 of the Public Resources Code is 
the right, protected by due process concerns, to continue the use existing at the time a zoning ordinance is 
passed even though the ordinance does not allow such use.  (See Livingston Rock etc. Co. v. County of 
L.A. (1954) 43 Cal.2d 121, 126, 272 P.2d 4 (Livingston Rock).) 

To comply with the SMRA, Hansen Brothers prepared a reclamation plan for Bear's Elbow Mine and 
submitted it to Nevada County.   Claiming the vested right to mine both the riverbed and the hillsides, 
Hansen Brothers included mining operations over the entire 60–acre Nevada County parcel in its plan for 
the next 100 years or more.   It proposed to remove 5,000,000 cubic yards of materials, ranging 
anywhere from 5,000 to 250,000 cubic yards per year and leaving 500,000 cubic yards of waste.   Where 
mining from the hillsides has been abandoned in recent years, Hansen Brothers proposed to excavate and 
extract virtually all of them to a maximum anticipated depth of 350 feet. 

The reclamation plan represented a major change both in volume of materials and location of the mining 
efforts.   For more than three decades, from 1955 to 1989, Hansen Brothers mined a total of 44,700 cubic 
yards of aggregate from the Nevada County portion of Bear's Elbow Mine.   This amounted to 1,300 cubic 
yards annually.   The plan proposed extraction of up to 250,000 cubic yards per year, a possible 200–
fold increase.   While most of the aggregate was taken from Placer County and virtually all of it was 
removed from the riverbed, the plan proposed extraction mostly from the hillsides in Nevada County. 

After review by the planning commission, the Board considered the reclamation plan.   It made no 
findings concerning the mining activities in the riverbed, but it found Hansen Brothers abandoned the 
hillside quarrying for more than 180 days.   In making this finding, the Board concluded the storage of 
materials previously extracted from the hillsides was insufficient to constitute continuance of the hillside 
mining operation.   The Board also found the reclamation plan contemplated an enlargement and 
intensification of the mining operation far beyond Hansen Brothers's vested rights.   Based on these 
findings, the Board refused to approve the reclamation plan and returned it to Hansen Brothers for 
revision and resubmission.   The Board noted Hansen Brothers would need a conditional use permit to 
conduct the operations proposed in the reclamation plan. 

Asserting it had a vested right to conduct the mining operation contemplated by the reclamation plan, 
Hansen Brothers filed a petition for writ of administrative mandate (Code Civ.Proc., § 1094.5) and 
complaint for damages, injunctive relief, and declaratory relief.   The parties recognized a determination 
on the petition for writ of administrative mandate would resolve the major issue in the case concerning 
vested rights.   Accordingly, they stipulated to and the trial court approved a bifurcation of the petition 
from the remainder of the proceedings. 

The trial court heard the petition for writ of administrative mandate and issued a statement of decision 
denying it.   The court agreed with the Board that (1) Hansen Brothers abandoned the hillside mining 
operation and (2) the reclamation plan contemplated “a substantial expansion and intensification of any 
previous use of the property and a substantial change in operations.”   To facilitate finality, Hansen 
Brothers stipulated to dismissal of the remaining causes of action in the complaint (see Connolly v. 
County of Orange (1992) 1 Cal.4th 1105, 1111, 4 Cal.Rptr.2d 857, 824 P.2d 663), and the court entered 
judgment.   Hansen Brothers appeals. 

252 of 315



The parties agree the facts are undisputed.   Accordingly, we need only determine the legal effect of those 
facts.  (Halaco Engineering Co. v. South Central Coast Regional Com. (1986) 42 Cal.3d 52, 75, 227 
Cal.Rptr. 667, 720 P.2d 15.) 

DISCUSSION 

 Enactment of zoning ordinances is a legitimate exercise of the police power.  (Livingston Rock, supra, 
43 Cal.2d at p. 126, 272 P.2d 4.)   Courts may not diminish the effect of a zoning ordinance unless it is 
arbitrary and unreasonable.  (Beverly Oil Co. v. City of Los Angeles (1953) 40 Cal.2d 552, 560, 254 P.2d 
865 (Beverly Oil).)   If a zoning ordinance impairs the vested right in an existing use of property, 
considerations of due process come into play.   In some, although not all, cases, the property owner's due 
process right to continued use of the property overcomes the police power exerted in the zoning 
ordinance.  (See id. at p. 557, 254 P.2d 865 for discussion of interplay between due process rights and 
police power.) 

To avoid doubt as to constitutionality, zoning ordinances often include provisions permitting continued 
nonconforming use of the property by an owner already engaged in such use at the time the ordinance was 
adopted.   (Livingston Rock, supra, 43 Cal.2d at p. 127, 272 P.2d 4.)   This type of exception to the zoning 
ordinance, however, generally prohibits expansion or intensification of the nonconforming use and 
provides for expiration of the exception if the owner abandons the nonconforming use.  (See Sabek, Inc. 
v. County of Sonoma (1987) 190 Cal.App.3d 163, 166–168, 235 Cal.Rptr. 350 and cases cited therein.) 

 The spirit of zoning ordinances and accompanying provisions allowing continued nonconforming uses 
is to restrict, not increase, the nonconforming use.  (Edmonds v. County of Los Angeles (1953) 40 Cal.2d 
642, 651, 255 P.2d 772.)   Accordingly, courts generally sustain restrictions on extension or enlargement 
of a nonconforming use, thereby enforcing the zoning ordinance and upholding the police power.  
(County of San Diego v. McClurken (1951) 37 Cal.2d 683, 686–687, 234 P.2d 972 (McClurken).) 

 For example, in McClurken, the defendant used property within the plaintiff county for storage of paint, 
lumber, steel beams, fuel, and other items and did some preliminary grading for permanent structures.  
(37 Cal.2d at p. 685, 234 P.2d 972.)   The fuel was stored in movable tanks.  (Id. at p. 687, 234 P.2d 972.)   
The plaintiff county enacted a zoning ordinance, zoning part of the subject property as residential, but 
allowed continuance of the defendant's use of the property under a provision permitting uses which were 
nonconforming when the ordinance was enacted to be continued.  (Id. at pp. 686–687, 234 P.2d 972.)   
Thereafter, the defendant built four permanent fuel storage tanks on the residentially-zoned portion of 
the property, increasing the fuel storage capacity on the property by more than five times.  (Id. at p. 687, 
234 P.2d 972.) 

The county brought an action to compel the defendant to remove the nonconforming fuel tanks.  
(McClurken, supra, 37 Cal.2d at p. 684, 234 P.2d 972.)   Judgment was entered for the defendants, but 
the Supreme Court reversed.  (Id. at pp. 684, 692, 234 P.2d 972.)   It held:  “Such a formidable 
expansion can hardly be viewed as a mere continuance of the nonconforming use consisting of the 
intermittent storage of lumber and scrap metal, preliminary grading, steel beam storage, or even the use 
of movable tanks․  [The new permanent tanks] constitute an unwarranted enlargement of that 
nonconforming use.”  (Id. at pp. 687–688, 234 P.2d 972.) 

In a mining operation, the relationship between the vested right to mine on the property and the 
restriction on expansion of a zoning ordinance presents unique problems because the mine is a 
diminishing asset.  (McCaslin v. City of Monterey Park (1958) 163 Cal.App.2d 339, 349, 329 P.2d 522.)  
“The very nature and use of an extractive business contemplates the continuance of such use of the entire 
parcel of land as a whole, without limitation or restriction to the immediate area excavated at the time the 
ordinance was passed.   A mineral extractive operation is susceptible of use and has value only in the 
place where the resources are found, and once the minerals are extracted it cannot again be used for that 
purpose.”  (Ibid.) 

253 of 315



In McCaslin, the plaintiff, owner of 70 acres, mined decomposed granite as an existing use when the city 
enacted a zoning ordinance which did not allow mining on the subject property.  (163 Cal.App.2d at p. 
344, 329 P.2d 522.)   The zoning ordinance temporarily permitted preexisting nonconforming uses, but 
prohibited expansion of such uses.  (Id. at pp. 344–345, 329 P.2d 522.)   An amendment to the zoning 
ordinance singled out the plaintiff's mining operations and prohibited it as a public nuisance.  (Id. at p. 
345, 329 P.2d 522.) 

The plaintiff sought a judicial declaration the zoning ordinance was unconstitutional and void as to him, 
and the city cross-complained seeking an injunction on further mining.  (McCaslin, supra, 163 
Cal.App.2d at pp. 345–346, 329 P.2d 522.)   The trial court held in favor of the plaintiff, finding he had a 
vested right to continue his mining operation.   (Id. at p. 346, 329 P.2d 522.)   On appeal, the city 
complained the trial court failed to apply the provision prohibiting expansion of nonconforming uses.   
Even if allowed to continue mining, argued the city, the plaintiff was limited to further expansion of the 
portion of the property already excavated.  (Id. at p. 349, 329 P.2d 522.) 

The Court of Appeal rejected the city's reasoning.   It held the entire tract fell within the exemption of 
preexisting uses from the effect of the zoning ordinance.  (McCaslin, supra, 163 Cal.App.2d at p. 349, 329 
P.2d 522.)   To prohibit mining of the entire tract, reasoned the court, would constitute an 
unconstitutional taking of property without due process of law.   (Ibid.) 

Hansen Brothers asserts the holding in McCaslin mandates reversal of the determination it did not have a 
vested right to continue mining operations as reflected in the reclamation plan.   It attempts to equate the 
mining operation in McCaslin with its own and thereby obtain the benefit of the McCaslin holding that it 
is entitled to mine the entire property as a vested right. 

The dispositive difference between McCaslin and this case, however, is the absence of any indication the 
plaintiff in McCaslin intended to intensify the mining operation.   There is no indication he desired to do 
anything but maintain the status quo.   Here, the reclamation plan proposes mining of 5,000,000 cubic 
yards of aggregate over the next 100–or–so years, at a possible peak production of 250,000 cubic yards in 
but a single year, even though the mine produced only 209,000 cubic yards in more than three decades 
spanning from 1955 to 1989.   In addition, the plan proposed to extract the nonrenewable hillsides 
instead of the renewable riverbed theretofore exploited.   Such a formidable intensification of use is not 
addressed in McCaslin, but in McClurken (the fuel storage tank case) an analogous intensification was 
held to go beyond the vested right to continue a nonconforming use.  (See McClurken, supra, 37 Cal.2d at 
pp. 688–689, 234 P.2d 972.) 

 Although there may exist a logical argument extending McCaslin to give Hansen Brothers the right to 
mine over the next 100 years as planned, this argument extends logic beyond the limits of common sense.   
Due process does not support and common sense does not sustain an ambitious intensification of Hansen 
Brothers's nonconforming mining operations.   Simply put, due process requires the government to allow 
the company to continue in its prior beneficial use of the land, no more.   The zoning ordinance, an 
exercise of the police power, effectively freezes the right to use the land in the nonconforming way at its 
present level and then progressively prohibits uses that are abandoned. 

 The constitutional mandate and the only justification for allowing a landowner to use the land in ways 
prohibited by a zoning ordinance is that government, in determining appropriate land uses, cannot, in 
most cases, deprive the landowner of its present use.   Hansen Brothers's advocacy here loses sight of the 
foundation of McCaslin and all other nonconforming use cases.   Due process does not give license to 
vastly intensify a nonconforming use.   Instead, the zoning ordinance, under command of due process, 
indulges the nonconforming use's existence while tolerating no expansion. 

The permissible limitation of nonconforming uses made under vested rights is reflected in the municipal 
ordinance applied by the Board here.  “No [nonconforming] use shall be enlarged or intensified.”  
(Nevada County Development Code, art. 29, § L–II 29.2, subd. (a).) 
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Hansen Brothers contends it is improper to assess the character of the mining operation by the volume of 
aggregate extracted because the operation must be allowed to fluctuate with market demands.   It denies 
such fluctuation is “intensification” or “substantial change.”   While we grant small fluctuations may not 
compromise the vested right, the intensification contemplated in Hansen Brothers's reclamation plan 
exceeds the vested right.   The use, not the intended use, is the measure by which exception to the zoning 
ordinance works.   That Hansen Brothers intends to increase its operation as the market demands does 
not bring it within the vested right exception to enforcement of the zoning ordinances.  “The intention to 
expand the business in the future does not give [Hansen Brothers] the right to expand a nonconforming 
use.”   (McClurken, supra, 37 Cal.2d at p. 690, 234 P.2d 972.)  “The purpose of the landowner in 
purchasing the property must yield to the public interest in the enforcement of a comprehensive zoning 
plan.”  (Ibid.) 

Our distinguished colleague denies an increase in mining activities can be an intensification of a 
nonconforming use beyond the vested rights, not even when an owner who previously engaged in very 
limited and renewable aggregate removal from a small part of the property now proposes a possible 200–
fold increase in extraction, excavating the entire Nevada County area, which was previously barely 
touched, to a depth of 350 feet.   As long as it was a mining operation before the zoning ordinance was 
adopted, he reasons, the government can do nothing to prevent intensification of the extraction without 
paying the owner.   While we may agree with much of his philosophy, we do not write on a clean slate.   
Our position in the judicial hierarchy compels us to consider this case in light of precedent that controls 
either directly or by compelling analogy.  (Auto Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 
455, 20 Cal.Rptr. 321, 369 P.2d 937;  see also County of Santa Clara v. Superior Court (1992) 2 
Cal.App.4th 1686, 1691, fn. 3, 5 Cal.Rptr.2d 7.) 

 Generally, intensification of a previous use, though intended by the property owner at the time the 
zoning ordinance was passed, is not part of the owner's vested rights.  (McClurken, supra, 37 Cal.2d at 
pp. 689–690, 234 P.2d 972.)   The dissent proposes no authority to except mining from this principle.  
“The purpose of a zoning law is to regulate the use of land.”   (Morehart v. County of Santa Barbara 
(1994) 7 Cal.4th 725, 750, 29 Cal.Rptr.2d 804, 872 P.2d 143, italics in original.)   The ordinance in 
question here only regulates the use of land beyond the use to which the land was put before enactment of 
the ordinance.   Thus, it does not interfere with vested rights and does not constitute a taking for which 
the government must provide compensation.  (See Livingston Rock, supra, 43 Cal.2d at p. 127, 272 P.2d 
4.) 

If undertaken as set forth in the reclamation plan, this mining operation would go beyond what due 
process requires and the local ordinance and state law allow as a nonconforming use.   The 
intensification of the mining operation represented in the plan is unjustified, using as a reference point 
the scope of the operation before the zoning through the time the plan was submitted to the Board. 

The intensification of mining operations contemplated by the reclamation plan was only one reason the 
Board denied approval of the plan.   To this point, we have not discussed the abandonment of the hillside 
quarrying or the change in mining from the river deposits in the riverbed to the hillsides.   We need not 
consider these other reasons given by the Board for denial because the intensification of operations alone 
exceeds the vested right to conduct the mining operation as planned.   Since there was no right to 
conduct the mining operation as planned, the Board validly denied approval, requiring Hansen Brothers 
to either obtain a conditional use permit to conduct the operation as planned or change the plan to reflect 
the scope of its vested right to continue the mining operation. 

DISPOSITION 

The judgment is affirmed. 

The Board denied approval of Hansen Brothers' reclamation plan on two bases:  (1) increased production 
and (2) excavation on the hillside.   The majority addresses only the first, concluding the substantial 
increase contemplated in the reclamation plan exceeds any allowable fluctuation in the vested right.   I 
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would hold the Board may not apply the zoning ordinance to limit the Hansen Brothers' mining 
operations to historic levels without the payment of just compensation for the value of the property 
thereby taken.   For the guidance of the parties on remand, I would also address the second basis as well.   
In my view, Hansen Brothers' vested right to extract aggregate is not limited to the river bed but includes 
any portion of the property containing aggregate.   I would therefore hold the Board may not apply the 
zoning ordinance to prohibit mining in any part of the property without the payment of just compensation 
for the value of property thus taken. 

I 

The Fifth Amendment to the United States Constitution provides:  “[N]or shall private property be taken 
for public use, without just compensation.”   This provision is applicable to the states by virtue of the 
Fourteenth Amendment.   (Keystone Bituminous Coal Assn. v. DeBenedictis (1987) 480 U.S. 470, 481 fn. 
10, 107 S.Ct. 1232, 1240 fn. 10, 94 L.Ed.2d 472, 486 fn. 10.)   The California Constitution also prohibits 
the deprivation of “life, liberty, or property” without due process.  (Cal. Const., art. I, § 7, subd. (a).) 

Twentieth Century history confirms the wisdom of the solicitude for property rights enshrined in the Bill 
of Rights.  “[I]n a free government almost all other rights would become utterly worthless if the 
government possessed an uncontrollable power over the private fortune of every citizen.   One of the 
fundamental objects of every good government must be the due administration of justice;  and how vain it 
would be to speak of such an administration, when all property is subject to the will or caprice of the 
legislature and the rulers.”  (Joseph Story, Commentaries on the Constitution of the United States (Little, 
Brown & Co. 1891) Vol. 2, § 1790, pp. 568–570.)   Justice Story's nineteenth century dictum prefigured 
the monstrous tyrannies of the century to follow. 

The just compensation clause is bound up with the concept of “natural rights,” including liberty and 
property, which exist independent of government.  (Richard A. Epstein, Takings:  Private Property and 
the Power of Eminent Domain (Harvard Univ. Press 1985) pp. 5–6.)   It is “designed to bar Government 
from forcing some people alone to bear public burdens which, in all fairness and justice, should be borne 
by the public as a whole.”  (Armstrong v. United States (1960) 364 U.S. 40, 49, 80 S.Ct. 1563, 1569, 4 
L.Ed.2d 1554, 1561.) 

Despite the unambiguous constitutional command, the protection of property interests mandated by the 
just compensation clause began to erode before the ink on the Bill of Rights had dried.   From the outset, 
the judiciary demonstrated a marked reluctance to invoke the provision in the face of popular social 
legislation perceived as addressing the transient ills of the day.   The intent of the framers was initially 
subverted by limiting the clause to cases of actual physical appropriation of property.  (See Mugler v. 
Kansas (1887) 123 U.S. 623, 8 S.Ct. 273, 31 L.Ed. 205.)   In time, this approach was rejected by Justice 
Holmes, who ventured that “property may be regulated to a certain extent, [but] if regulation goes too far 
it will be recognized as a taking.”  (Emphasis added;  Pennsylvania Coal Co. v. Mahon (1922) 260 U.S. 
393, 415, 43 S.Ct. 158, 160, 67 L.Ed. 322, 326.)   Alas, the courts still refused to recognize regulatory 
takings, interpreting Justice Holmes's limitation, expressed as “too far,” to encompass infinity.  (See, e.g., 
New State Ice Co. v. Liebmann (1932) 285 U.S. 262, 52 S.Ct. 371, 76 L.Ed. 747;  United States v. Carolene 
Products Co. (1937) 304 U.S. 144, 58 S.Ct. 778, 82 L.Ed. 1234;  Goldblatt v. Hempstead (1962) 369 U.S. 
590, 82 S.Ct. 987, 8 L.Ed.2d 130;  Penn Cent. Transp. Co. v. City of New York (1978) 438 U.S. 104, 98 
S.Ct. 2646, 57 L.Ed.2d 631;  Keystone Bituminous Coal Assn. v. DeBenedictis, supra, 480 U.S. 470, 107 
S.Ct. 1232, 94 L.Ed.2d 472.) 

These later decisions betray adherence to an unprincipled dual standard for the protection of property 
and liberty interests, relegating property rights to the “legal dust bin.”  (James Oakes, ‘Property Rights' in 
Constitutional Analysis Today, 56 Wash.L.Rev. 583, 608;  James W. Ely, The Guardian of Every Other 
Right:  A Constitutional History of Property Rights (Oxford Univ. Press 1992) (hereafter Ely) 133–134.)   
That dichotomy mocks the manifest intent and understanding of the framers, immanent in the Bill of 
Rights, that liberty and property rights are closely related and the protection of property is essential to the 
enjoyment of liberty.  (Lynch v. Household Finance Corp. (1972) 405 U.S. 538, 552, 92 S.Ct. 1113, 1121, 31 
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L.Ed.2d 424, 435;  Ely, at p. 134.)   Over two hundred years ago, James Madison wrote:  “Government is 
instituted no less for protection of the property, than of the person, of individuals.”  (The Federalist, No. 
54, at p. 369 (Heritage Press 1945).) 

Recently there has been a modest reawakening to the fundamental principles underlying the just 
compensation clause.   In cases such as Nollan v. California Coastal Comm'n (1987) 483 U.S. 825, 107 
S.Ct. 3141, 97 L.Ed.2d 677, Lucas v. So. Carolina Coastal Council (1992) 505 U.S. 1003, 112 S.Ct. 2886, 120 
L.Ed.2d 798, and Dolan v. City of Tigard (1994) 512 U.S. 374, 114 S.Ct. 2309, 129 L.Ed.2d 304, the court 
has stated no more than the obvious:  that government regulation of property which does not actually 
further its stated purpose (Nollan and Dolan) or which renders property commercially worthless (Lucas ) 
is a taking for which compensation is required.1  

In concluding Hansen Brothers may be prohibited from expanding its business beyond the historic norm, 
the majority misapprehends the effect of the just compensation clause on a mineral extraction business.   
This case is not about whether the Board may prohibit the expansion of mining operations on the Hansen 
Brothers' property.   For purposes of this appeal, we may assume the Board's legislative power is broad 
enough not only to prohibit expansion but to shut down the operation altogether.   However, “a strong 
public desire to improve the public condition is not enough to warrant achieving the desire by a shorter 
cut than the constitutional way of paying for the change.”   (Pennsylvania Coal Co. v. Mahon, supra, 260 
U.S. at p. 416, 43 S.Ct. at p. 160, 67 L.Ed. at p. 326.) 

Were I writing on a clean slate, I would conclude that, except for cases of nuisance affecting the property 
rights of others, due process requires compensation for any public restriction on any lawful uses of private 
property, both current and prospective.   I can conceive of no principled reason why the burden of all 
restrictions on private property for the benefit of the public should not be borne by the public. 

Yet it has long been accepted legal orthodoxy that adoption of a zoning ordinance may prohibit certain 
uses of private property without payment of just compensation.  (See Village of Euclid v. Ambler Realty 
Co. (1926) 272 U.S. 365, 47 S.Ct. at 114, 71 L.Ed. 303;  Consolidated Rock Products Co. v. City of Los 
Angeles (1962) 57 Cal.2d 515, 20 Cal.Rptr. 638, 370 P.2d 342;  Beverly Oil Co. v. City of Los Angeles 
(1953) 40 Cal.2d 552, 254 P.2d 865;  Edmonds v. County of Los Angeles (1953) 40 Cal.2d 642, 255 P.2d 
772;  Rehfeld v. City and County of San Francisco (1933) 218 Cal. 83, 21 P.2d 419.)   And while an 
existing, nonconforming use may not be so restricted (see Livingston Rock & Gravel Co. v. County of Los 
Angeles (1954) 43 Cal.2d 121, 126, 272 P.2d 4), a proposed expansion of that use may be prohibited, in the 
case of commercial property, where it would effect a change in the basic nature of the business (4 
Rathkopf, The Law of Zoning and Planning (4th ed.) § 51A.04, p. 51A–49;  6 Powell on Real Property, 
¶ 871[3][c][ii] ). 

In concluding Hansen Brothers may not expand its mining operation as contemplated in the reclamation 
plan, the majority apparently view the proposed increase as a change in the fundamental nature of the 
business.   They rely primarily on San Diego County v. McClurken (1951) 37 Cal.2d 683, 234 P.2d 972, in 
which the court concluded erection of four permanent storage tanks on a parcel of property, increasing 
storage capacity five-fold, where only movable tanks had been used for intermittent storage in the past, 
was not a continuation of an existing use and could be prohibited consistent with due process.   Other 
cases in which the result turns on a perceived change in the fundamental nature of the business have also 
involved erection or expansion of permanent structures.  (See, e.g., Beverly Oil Co. v. City of Los Angeles, 
supra, 40 Cal.2d 552, 254 P.2d 865 [addition of oil wells to existing field];  Edmonds v. County of Los 
Angeles, supra, 40 Cal.2d 642, 255 P.2d 772 [increase in trailer park from 20 to 50 units requiring 
expansion of utility houses];  Rehfeld v. City and County of San Francisco, supra, 218 Cal. 83, 21 P.2d 419 
[extension of a grocery store 22 feet backward onto a vacant lot].) 

I am aware of no paramount decisional authority in which a change in the nature of a mineral extraction 
business, wrought solely by an increase in production, warranted restriction as a nonconforming use.2  
This is not surprising.   The same general rules that might be applied to more typical businesses are not 
readily transferable to a mining operation.  “By its very nature, quarrying involves a unique use of land.   
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As opposed to other nonconforming uses in which the land is merely incidental to the activities conducted 
upon it, quarrying contemplates the excavation and sale of the corpus of the land itself as a resource.”  
(Syracuse Aggregate Corp. v. Weise (1980) 51 N.Y.2d 278, 434 N.Y.S.2d 150, 153–154, 414 N.E.2d 651.)   
Since an extractive business involves a wasting asset, it has a finite life.   Whether all of the minerals are 
extracted in a brief span or over a longer period of time, the total amount extracted is the same. 

An increase in production in an extractive business is not a change in the basic nature of the business.   
The nature of the business is to extract as much of the available minerals as may profitably be marketed 
and as surrounding circumstances will permit.   Whether all of the available minerals are extracted in one 
year or one hundred years is immaterial.   In fact, under certain circumstances, it might well be in the 
public's interest if the rate of extraction were increased, since this would hasten the eventual termination 
of the nonconforming use.   In my view, the Board erred in denying approval of the reclamation plan on 
the basis of the proposed increase in production. 

II 

The Board also erred in concluding the hillside may not be mined.   As explained in McCaslin v. City of 
Monterey Park (1958) 163 Cal.App.2d 339, 349, 329 P.2d 522:  “The very nature and use of an extractive 
business contemplates the continuance of such use of the entire parcel of land as a whole, without 
limitation or restriction to the immediate area excavated at the time the ordinance was passed.”   The 
great weight of authority from other jurisdictions is in accord.  (See, e.g., Gibbons & Reed Co. v. North 
Salt Lake City (1967) 19 Utah 2d 329, 431 P.2d 559, 564;  Moore v. Bridgewater Township (1961) 69 
N.J.Super. 1, 173 A.2d 430;  County of DuPage v. Elmhurst–Chicago Stone Co. (Ill.1960) 18 Ill.2d 479, 165 
N.E.2d 310, 313;  Hawkins v. Talbot (1957) 248 Minn. 549, 80 N.W.2d 863, 865–866;  Cheswick v. 
Bechman (1945) 352 Pa. 79, 42 A.2d 60, 62;  contra, Flanagan v. Hollis (1972) 112 N.H. 222, 293 A.2d 
328;  Wayland v. Lee (1950) 325 Mass. 637, 91 N.E.2d 835.) 

If the Board's position on this issue is upheld, it would leave no principled basis to prevent the Board also 
from prohibiting mining further up or down the river or at greater depths than previously attained.   In 
effect, the mining operation would have to cease immediately because only property previously used, i.e., 
where the ore had already been extracted, could be mined.   The absurdity of such a result is self-evident. 

As explained in Syracuse Aggregate Corp. v. Weise (1980) 51 N.Y.2d 278, 286, 434 N.Y.S.2d 150, 153–154, 
414 N.E.2d 651, 655:  “By its very nature, quarrying involves a unique use of land.   As opposed to other 
nonconforming uses in which the land is merely incidental to the activities conducted upon it, quarrying 
contemplates the excavation and sale of the corpus of the land itself as a resource.   Depending on 
customer needs, the land will be gradually excavated in order to supply the various grades of sand and 
gravel demanded.   Thus, as a matter of practicality as well as economic necessity, a quarry operator will 
not excavate his entire parcel of land at once, but will leave areas in reserve, virtually untouched until they 
are actually needed. 

“It is because of the unique realities of gravel mining that most courts which have addressed the particular 
issue involved herein have recognized that quarrying constitutes the use of land as a ‘diminishing asset’.   
Consequently, these courts have been nearly unanimous in holding that quarrying, as a nonconforming 
use, cannot be limited to the land actually excavated at the time of enactment of the restrictive ordinance 
because to do so would, in effect, deprive the landowner of his use of the property as a quarry.”  
(Citations omitted.) 

In my view, Hansen Brothers has a constitutional right to pursue its mining operation on any part of its 
property and to increase production as desired, consistent with the law of nuisance. 

Even assuming that I would disagree with the majority's analysis of the hillside issue, their failure to 
address the issue is unfortunate.   As a result of the majority decision, Hansen Brothers must submit a 
new reclamation plan.   Even if the new plan does not contain a proposed increase in production, there is 
no reason to believe Hansen Brothers will abandon its plan to mine the hillside and the matter will be 
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back before the courts on one of the very issues now before us.   The question should be resolved here 
and now so that further court proceedings on that issue may be averted. 

I would reverse the judgment and remand with directions to the trial court to issue a writ of mandate 
compelling the Board to approve Hansen Brothers' reclamation plan. 

FOOTNOTES 

1.   Dolan held that a forced public dedication in exchange for a permit to expand a business on private 
property must be roughly proportional to the impact of the proposed construction on public interests.   
In dissent, Justice Stevens, with no apparent sense of irony, lamented that “property owners have surely 
found a new friend today.”   (Dolan v. City of Tigard, supra, 512 U.S. at p. ––––, 114 S.Ct. at p. 2326, 129 
L.Ed.2d at p. 329.)   The irony is that even as Justice Stevens was deploring the high court's rebuff of 
government's attempt to coerce property owners, lovers of freedom were rejoicing that millions of people 
the world over had finally been rescued from coercive government or, to use Justice Stevens's phrase, had 
“found a new friend.”   It is paradoxical that in the world's oldest democracy there is significant support 
for the principle that property rights are subordinate to the coercive whims of government. 

2.   Although the court in Beverly Oil Co. v. City of Los Angeles, supra, 40 Cal.2d 552, 254 P.2d 865 
upheld a zoning ordinance prohibiting the owner of property containing oil wells from increasing the 
number of wells or extending existing wells to a greater depth in order to tap the reserves at lower levels, 
there was no indication the owner desired to increase production.   The court did not address the issue of 
just compensation but instead noted the owner received reciprocal benefits from the ordinance because 
surrounding owners were not permitted to sink wells and, as oil is a migratory substance, the plaintiff 
could extract oil from beneath surrounding land.  (40 Cal.2d at p. 559, 254 P.2d 865.)   The court 
concluded the owner failed to prove there had been an impairment of its property interests.  (Ibid.) 

NICHOLSON, Associate Justice. 

BLEASE, J., concurs. 
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PRIOR HISTORY:  [***1]  APPEAL from a judgment of the Superior Court of Sacramento County, No. 
00CS01434, Raymond M. Cadei, Judge. 
 
 
SUMMARY: CALIFORNIA OFFICIAL REPORTS SUMMARY 

The trial court granted summary adjudication to adjacent landowners on a challenge to a county's determination 
that a mining company had vested rights under the Surface Mining and Reclamation Act of 1975 (SMARA) (Pub. 
Resources Code, §  2710 et seq.). The trial court ruled against the adjacent landowners' claims seeking enforcement 
of SMARA. The county made the vested rights determination under Pub. Resources Code, §  2776, without notice 
and without a hearing. (Superior Court of Sacramento County, No. 00CS01434, Raymond M. Cadei, Judge.) 

The Court of Appeal affirmed the judgment as modified to vacate certain remand conditions and to impose 
conditions requiring the mining company to either prove its claim of vested rights in a public adjudicatory hearing or 
obtain a permit to conduct surface mining based on a public adjudicatory hearing. The court held that the county's 
determination violated the procedural due process requirements under U.S. Const., 5th Amend., and Cal. Const., art. 
I, §  7, subd. (a), of reasonable notice and an opportunity to be heard. The determination was adjudicative, not 
ministerial, because it encompassed factual issues that had to be resolved through the adjudicative exercise of 
judgment. Because the surface mining operation implicated the diminishing asset doctrine, the mining company had 
to show that the area it desired to excavate was clearly intended to be excavated at the time the permit requirement 
went into effect. The determination implicated significant or substantial deprivations of the adjacent landowners' 
property rights, and their settlement of claims against the mining company did not waive due process protections. 
The adjacent landowners were not entitled to a writ of mandate under Pub. Resources Code, §  2716, to enforce 
SMARA because there was no clear violation. Private enforcement actions are not authorized by Pub. Resources 
Code, §  2774.1, subd. (g). (Opinion by Davis, J., with Blease, Acting P. J., and Hull, J., concurring.)  [*614]  
 
HEADNOTES: CALIFORNIA OFFICIAL REPORTS HEADNOTES 
  
Classified to California Digest of Official Reports 
  
(1) Estoppel §  3--By Filing Legal Proceedings or Pleadings Therein--Inconsistent Positions in Litigation.--The 
principle of judicial estoppel forecloses a litigant from taking inconsistent positions that suit its purposes at different 
points in the litigation and that impinge on the integrity of the judicial process. 
  
(2) Administrative Law §  89--Limitations on Availability of Judicial Review or Relief--Exhaustion of 
Administrative Remedies--Exceptions--Inadequate Remedies.--One need not exhaust inadequate remedies in 
order to challenge their sufficiency. 
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(3) Constitutional Law §  107--Procedural Due Process--Significant or Substantial Property Deprivation--
Adjudicative Governmental Action.--The California and federal Constitutions prohibit the government from 
depriving persons of property without due process (U.S. Const., 5th Amend.; Cal. Const., art. I, §  7, subd. (a)). In 
line with this constitutional bedrock, an adjudicative governmental action that implicates a significant or substantial 
property deprivation generally requires the procedural due process standards of reasonable notice and opportunity to 
be heard. Legislative action generally is not governed by these procedural due process requirements because it is not 
practical that everyone should have a direct voice in legislative decisions; elections provide the check there. 
Ministerial action is generally not within this constitutional realm either. This is because ministerial decisions are 
essentially automatic based on whether certain fixed standards and objective measurements have been met. 
  
(4) Mines and Minerals §  11--Operations--Surface Mining--Vested Rights.--Generally, for a nonconforming 
land use to be allowed to continue, the use must be similar to the use existing at the time the land use law became 
effective. Intensification or expansion of the use is prohibited. This general principle, however, does not apply 
neatly to surface mining operations. This is because, unlike other nonconforming uses in which the land is merely 
incidental to the activities conducted upon it, surface mining contemplates the excavation and sale of the land itself, 
and the excavated land is a diminishing asset that requires expanding the mining into nonexcavated areas to continue 
the land use. In this situation, California follows the diminishing asset doctrine. Under that doctrine, a vested right to 
surface mine into an expanded area requires the mining owner to show (1) part of the same area was being  [*615]  
surface mined when the land use law became effective, and (2) the area the owner desires to surface mine was 
clearly intended to be mined when the land use law became effective, as measured by objective manifestations and 
not by subjective intent. 
  
(5) Constitutional Law §  107--Procedural Due Process--Discretionary and Ministerial Functions.--Statutory 
policy, not semantics, forms the standard for segregating discretionary from ministerial functions. 
  
(6) Constitutional Law §  107--Procedural Due Process--Adjudicatory Land Use Proceedings.--Adjudicatory 
land use decisions substantially affect the property rights of adjacent landowners may constitute property 
deprivations within the context of procedural due process, requiring reasonable notice and an opportunity to be 
heard for those landowners before the land use decision is made. Due process notice and hearing requirements are 
triggered only by governmental action which results in significant or substantial deprivations of property, not by 
agency decisions having only a de minimis effect on land. The property interests of adjacent landowners are at stake 
in such an adjudicatory land use proceeding, and procedural due process protections are therefore invoked. 
  
(7) Estoppel §  20--Rights and Privileges Waivable--Constitutional Rights.--A waiver of a constitutional right 
requires a knowing and intentional relinquishment of that right, and such a waiver is disfavored in the law. 
  
(8) Parties §  1.2--Standing--Injury of Sufficient Magnitude.--A party lacks standing if it lacks a real interest in 
the ultimate adjudication because it has neither suffered nor is about to suffer any injury of sufficient magnitude 
reasonably to assure that all of the relevant facts and issues will be adequately presented. 
  
(9) Courts §  36--Prospective and Retroactive Decisions--Judicial Discretion--Factors Considered--Fairness 
and Public Policy.--Generally, judicial decisions are applied retroactively. But considerations of fairness and public 
policy may limit such application. 
  
(10) Mines and Minerals §  11--Operations--Surface Mining--Vested Rights--Procedural Due Process.--The 
trial court properly granted summary adjudication to adjacent landowners who challenged a county's determination 
that a mining company had vested rights under the Surface Mining and Reclamation Act of 1975 (Pub. Resources 
Code, §  2710 et seq.) to mine aggregate. This determination, which was made  [*616]  without notice to adjacent 
landowners or to the public and without a hearing, violated procedural due process requirements of reasonable 
notice and an opportunity to be heard. 
  
[7 Witkin, Summary of Cal. Law (10th ed. 2005) Constitutional Law, §  1043; 3 Witkin, Cal. Procedure (4th ed. 
1996) Actions, §  73; 9 Witkin, Cal. Procedure (4th ed. 1997) Appeal, § §  984, 986, 949; 8 Witkin, Cal. Procedure, 
Extraordinary Writs, §  72.] 
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(11) Mandamus and Prohibition §  5--Conditions Affecting Issuance--Duty and Right to Performance.--For 
petitioners to obtain a traditional writ of mandate, they must show: (1) a clear, present and usually ministerial duty 
on the part of a public entity; and (2) a clear, present, and beneficial right on the petitioners' part to the performance 
of that duty. 
  
(12) Mines and Minerals §  12--Actions and Proceedings--Surface Mining--Private Enforcement Not 
Contemplated.--The Legislature has created a comprehensive administrative scheme to enforce the Surface Mining 
and Reclamation Act of 1975, Pub. Resources Code, §  2710 et seq., indicating that private enforcement is not 
contemplated. 
  
(13) Mandamus and Prohibition §  9--Conditions Affecting Issuance--Effectiveness and Necessity--Action 
Already Performed.--A writ of mandate will not issue to compel an action that already has been performed. 
 
COUNSEL: Jeffer, Mangels, Butler & Marmaro, Kerry Shapiro, Paul L. Warner and Melanie L. Tang for Real 
Party in Interest and Appellant Western Aggregates LLC. 
  
Weinberg, Roger & Rosenfeld, David A. Rosenfeld, Christian L. Raisner, Theodore Franklin and M. Suzanne 
Murphy for Plaintiffs and Appellants William Calvert and Yuba Goldfields Access Coalition. 
  
No appearance on behalf of Defendant and Respondent County of Yuba. 
  
Bill Lockyer, Attorney General, Tom Greene, Chief Assistant Attorney General, Mary E. Hackenbracht, Assistant 
Attorney General and Russell B. Hildreth, Deputy Attorney General, for Defendants and Respondents Department 
of Conservation and State Mining and Geology Board. 
 
JUDGES: Davis, J., with Blease, Acting P. J., and Hull, J., concurring. 
 
OPINION BY: DAVIS  [*617]  
 
OPINION:  

 [**800]  DAVIS, J.--This appeal involves the Surface Mining and Reclamation Act of 1975. (SMARA; Pub. 
Resources Code, §  2710 et seq.) Our principal conclusion is that if an entity claims a vested right pursuant to 
SMARA to conduct a surface mining operation that is [***2]  subject to the diminishing asset doctrine, that claim 
must be determined in a public adjudicatory hearing that meets procedural due process requirements of reasonable 
notice and an opportunity to be heard. We give this conclusion limited retroactive effect. We shall affirm the 
judgment with certain modifications. 

 
 
  
Background  

The Legislature enacted SMARA in 1975 "to create and maintain an effective and comprehensive surface 
mining and reclamation policy." (Pub. Resources Code, §  2712.) n1 Through SMARA, the Legislature intended to: 
prevent or minimize adverse environmental effects and reclaim mined lands; encourage the production and 
conservation of minerals while giving consideration to values relating to recreation, watershed, wildlife, range and 
forage, and aesthetic enjoyment; and eliminate residual hazards to the public health and safety. (§  2712, subds. (a)-
(c).) 

 

n1 Hereafter, undesignated section references are to the Public Resources Code. 
  

At the heart of [***3]  SMARA is the general requirement that every surface mining operation have a permit, a 
reclamation plan, and financial assurances to implement the planned reclamation. (§  2770, subd. (a); People ex rel. 
Dept. of Conservation v. El Dorado County (2005) 36 Cal.4th 971, 984  [**801]  [32 Cal. Rptr. 3d 109, 116 P.3d 
567] (El Dorado).) 
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Under section 2776 of SMARA, though, "[n]o person who has obtained a vested right to conduct surface mining 
operations prior to January 1, 1976, shall be required to secure a permit pursuant to [SMARA] as long as the vested 
right continues and as long as no substantial changes are made in the operation ... . A person shall be deemed to have 
vested rights if, prior to January 1, 1976, he or she has, in good faith and in reliance upon a permit or other 
authorization, if the permit or other authorization was required, diligently commenced surface mining operations and 
incurred substantial liabilities for work and materials necessary therefor." Notwithstanding a vested right to conduct 
surface mining operations, the two other basic requirements of SMARA--a reclamation plan and financial 
assurances--apply to operations conducted after January 1, 1976. (§ §  2776, 2770, subds. (b), [***4]  (c).) [*618]  

Recognizing the diverse conditions throughout the state, SMARA provides for "home rule." This means the 
local lead agency, usually a city or county, has primary responsibility to implement the provisions of SMARA. (§  
2728; El Dorado, supra, 36 Cal.4th at p. 984.) The State Mining and Geology Board (the Board), which is part of 
the Department of Conservation within the Resources Agency, may step into the shoes and assume the role of the 
local lead agency if the Board finds that the local agency has not been fulfilling its duties under SMARA. (§ §  601, 
660, 2774.4.) 

The action before us arises from the determination of Yuba County (County or the County) in May 2000 that 
Western Aggregates LLC (Western) has a vested right to mine "aggregate" (sand, gravel and rock for construction) 
from approximately 3,430 acres in the Yuba Goldfields. The Yuba Goldfields consists of approximately 10,000 
acres bordering the Yuba River; it once had been mined for gold and now contains massive aggregate deposits 
resulting from the placer/hydraulic mining of gold dating to the 19th century. 

County determined Western's vested rights after the superior court in a previous lawsuit [***5]  (the Gilt Edge 
lawsuit) had concluded in 1999 that County's zoning authorization for surface mining in the Yuba Goldfields was 
not a proper substitute for a SMARA permit. After this lawsuit, County invited all mine operators, including 
Western, to apply for a vested rights determination pursuant to SMARA. 

In February 2000, Western filed with County its vested rights submittal, consisting of a six-page cover letter, a 
70-page memorandum of law and fact, and nearly 370 exhibits. In May 2000, County sent Western a determination 
letter. The letter stated that the community development director had found, based on Western's vested rights 
submittal and materials in County's files, that Western has a vested right to mine aggregate in the 3,430 acres of the 
Yuba Goldfields. This determination was made without notice to adjacent landowners or to the public, and without a 
hearing. (Western does not presently mine the total 3,430 acres, but is mining in roughly one-third of this area, 
apparently intending to move into unmined areas as mined areas are depleted of aggregate. Western also has its 
sights on about 5,000 additional acres in the Yuba Goldfields.) 

Challenging the County's vested [***6]  rights determination as to Western (and other mining operators), 
William Calvert and the Yuba Goldfields Access Coalition (collectively, Petitioners) sued the County, the state 
(including the Board and the Director of the Department of Conservation; collectively, the State) and Western (real 
party  [**802]  in interest). Calvert has lived on his ranch in the Yuba Goldfields since 1974 and owns property 300 
feet from Western's property. The Yuba Goldfields Access Coalition is a nonprofit organization  [*619]  that 
includes Yuba County residents and taxpayers. The coalition seeks to open the Yuba Goldfields for public 
recreational use and establish environmentally sound uses of the Goldfields' natural resources and the Yuba River. 

The operative pleading is the Petitioners' third amended complaint and petition for writ of mandate, which the 
trial court reorganized and clarified. All parties on appeal have accepted this reorganized and clarified pleading, and 
have used it as the centerpiece of their appeals. We will do likewise. 

Petitioners' complaint and petition, as it pertains to Western, contains the following five reorganized causes of 
action: first--a claim against the County and the State to take [***7]  enforcement action against Western for 
allegedly violating SMARA by operating without a permit or a valid reclamation plan, seeking as a remedy an 
injunction or a writ of mandate; second and third--direct actions against Western for violating SMARA by, 
respectively, not having a permit or vested rights and not having a valid reclamation plan, and seeking an injunction; 
fourth--a claim against the State that it abused its discretion by not enforcing SMARA and not taking over the 
functions of the County as the lead agency, and seeking a writ of mandate; and fifth--a claim that County violated 
due process requirements of notice and hearing in determining that Western has vested rights to mine the 3,430 
acres, and seeking a writ of mandate to remand the matter for proper proceedings. 

Western moved for summary adjudication or summary judgment, and Petitioners moved for summary 
adjudication. (Code Civ. Proc., §  437c.) The trial court granted Western summary adjudication on the first through 
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fourth causes of action, and granted Petitioners summary adjudication on the fifth. Given the ruling on the fifth 
cause of action, the trial court denied Western's motion [***8]  for summary judgment as Western's motion did not 
dispose of all five causes of action. The cross-motions for summary adjudication did account for all five causes of 
action, though, and the trial court entered a judgment on this summary adjudication. 

Western and Petitioners, in an appeal and a cross-appeal respectively, have appealed their losses here. The only 
mining operation involved in these appeals is Western's. 

 
 
  
Discussion  
 
 
  
1. Fifth Cause of Action--Vested Rights Determination and Procedural Due Process  

We start with the fifth cause of action because it sets the stage for discussing the others.  [*620]  

On the fifth cause of action, as noted, Petitioners moved successfully for summary adjudication, the trial court 
finding that the County had violated procedural due process requirements of reasonable notice and hearing in 
determining that Western has vested rights to mine the 3,430 acres at issue in the Yuba Goldfields. (The parties have 
continued to use this 3,430-acre figure, although it may be overstated by 120 acres. We will use it as well, and 
express no view regarding the 120-acre issue.) 

In its original summary adjudication order regarding this cause of action, [***9]  the trial court issued a writ of 
mandate that vacated County's vested rights determination as to Western and remanded for further proceedings in 
compliance with procedural  [**803]  due process. Western then moved for clarification, noting that this order did 
not specify whether the County or the Board would conduct the remanded proceedings. In a modification to the 
order (carried into the judgment), the trial court remanded to the County for further proceedings, subject to the 
following three conditions: County was not required to hold a new vested rights proceeding; Western was not 
required to request one; and if County did hold such a proceeding, it had to satisfy procedural due process 
requirements of reasonable notice and opportunity to be heard. (The trial court's modified order had also noted that 
other administrative bodies were not foreclosed from determining Western's vested rights if legally authorized or 
required to do so.) 

Western appeals from that portion of the judgment on the fifth cause of action that states that Western's vested 
rights must be determined pursuant to procedural due process requirements of reasonable notice and opportunity to 
be heard. Petitioners cross-appeal [***10]  from the modified portion of this judgment setting forth the three 
remand-related conditions. 

Before we tackle the merits of these claims, we must address several threshold issues tendered by Western. 

First, Western claims we lack jurisdiction because Petitioners did not pray in their complaint for a remand for a 
public hearing on Western's vested rights determination, and did not specify in their notice of appeal that they were 
appealing the modified portions of the judgment as to the fifth cause of action. As Western acknowledges, however, 
Petitioners, in the operative complaint and petition, allege that County's vested rights determination was improperly 
made " 'without public notice' " and " 'without affording the public an opportunity to comment.' " A remand for a 
proper procedure that meets these requirements goes without saying. As for their notice of cross-appeal, Petitioners 
stated in part that they were appealing the portion of the judgment "incorporating the Modified Orders Granting 
Summary Adjudication [i.e., the remand-related three conditions regarding the fifth cause of action]." (Italics 
added.)  [*621]  

Next, Western asserts that Petitioners have abandoned their arguments [***11]  regarding reclamation plan 
deficiencies. Not so. Those deficiencies have been a part of Petitioners' case since they filed their complaint and 
petition. In their brief on appeal, Petitioners define the nature of their action in the following terms: "This action 
seeks enforcement of SMARA as to a broad expanse of the Yuba Goldfields--in particular, the requirement that all 
surface mining operations be conducted pursuant to permit and that the permit be conditioned upon a valid 
reclamation plan ... approved by the lead agency." 
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As for its final complement of threshold contentions, Western argues that Petitioners are foreclosed from 
claiming procedural due process requirements as to the vested rights determination by the principles of judicial 
estoppel, statute of limitations and failure to exhaust administrative remedies. We take these in turn. 

(1) The principle of judicial estoppel forecloses a litigant from taking inconsistent positions that suit its 
purposes at different points in the litigation and that impinge on the integrity of the judicial process. (Jackson v. 
County of Los Angeles (1997) 60 Cal.App.4th 171, 181 [70 Cal. Rptr. 2d 96].) The problem for Western on this 
point is that [***12]  the examples it cites of Petitioners' purported inconsistencies regarding their due process 
position show that Petitioners have consistently maintained this position against Western. For example, Petitioners 
moved to sever the issue of procedural due process with respect to  [**804]  vested rights from other issues, and 
Western opposed this motion on nonsubstantive grounds. Petitioners opposed Western's motion to join two other 
mining operators as indispensable parties, arguing that these two operators had entirely different mining operations 
from Western's. And Petitioners settled with operators other than Western even though vested rights of these 
operators had not been established in due process hearings. 

(2) As for the statute of limitations, Western contends that Petitioners failed to meet the short statute of 
limitations under the California Environmental Quality Act. (CEQA; §  21000 et seq.) County filed a notice that its 
vested rights determination as to Western--a ministerial determination, County maintained--was exempt from 
CEQA. However, Petitioners do not challenge the vested rights determination on CEQA grounds; therefore, the 
CEQA statute of limitations does not apply. In [***13]  any event, as we shall see later, the vested rights 
determination here is not a ministerial determination under CEQA. 

And, finally, there is a fundamental problem with Western's claim of Petitioners' failure to exhaust 
administrative remedies: The essence of Petitioners' fifth cause of action is that the administrative procedure the 
County used to determine Western's vested rights is constitutionally inadequate. As  [*622]  the state Supreme Court 
remarked in rejecting a similar claim, "[o]ne need not exhaust inadequate remedies in order to challenge their 
sufficiency." (Horn v. County of Ventura (1979) 24 Cal.3d 605, 611 [156 Cal. Rptr. 718, 596 P.2d 1134] (Horn).) 

That brings us to the substance of Western's appeal involving the fifth cause of action: Is the vested rights 
determination regarding Western's surface mining operation as to the 3,430 acres subject to procedural due process 
requirements of reasonable notice and opportunity to be heard? Our answer: Yes. 

To begin our analysis, we set forth some basic principles of how procedural due process applies generally to 
land use decisions. 

There are three general types of actions that local government agencies take in land use [***14]  matters: 
legislative, adjudicative and ministerial. (2 Longtin's Cal. Land Use (2d ed. 1987) §  11.10, p. 989 (Longtin's); see 
also Horn, supra, 24 Cal.3d at pp. 612, 615-616.) Legislative actions involve the enactment of general laws, 
standards or policies, such as general plans or zoning ordinances. (Longtin's, supra, pp. 989-990.) Adjudicative 
actions--sometimes called quasi-judicial, quasi-adjudicative or administrative actions--involve discretionary 
decisions in which legislative laws are applied to specific development projects; examples include approvals for 
zoning permits and tentative subdivision maps. (Longtin's, supra, p. 990.) Ministerial actions involve 
nondiscretionary decisions based only on fixed and objective standards, not subjective judgment; an example is the 
issuance of a typical, small-scale building permit. (Ibid.; see Horn, supra, 24 Cal.3d at p. 616; see also Friends of 
Westwood, Inc. v. City of Los Angeles (1987) 191 Cal.App.3d 259, 271-272 [235 Cal. Rptr. 788] (Friends of 
Westwood); People v. Department of Housing & Community Dev. (Ramey) (1975) 45 Cal.App.3d 185, 193-194 [119 
Cal. Rptr. 266] [***15]  (Ramey).) 

(3) The state and federal Constitutions prohibit the government from depriving persons of property without due 
process. (U.S. Const., 5th Amend.; Cal. Const., art. I, §  7, subd. (a).) In line with this constitutional bedrock, an 
adjudicative governmental action that implicates a significant  [**805]  or substantial property deprivation generally 
requires the procedural due process standards of reasonable notice and opportunity to be heard. (Horn, supra, 24 
Cal.3d at pp. 612-616.) Legislative action generally is not governed by these procedural due process requirements 
because it is not practical that everyone should have a direct voice in legislative decisions; elections provide the 
check there. (Id. at p. 613; see Longtin's, supra, §  11.10, p. 990.) Ministerial action is generally not within this 
constitutional realm either. This is because  [*623]  ministerial decisions are essentially automatic based on whether 
certain fixed standards and objective measurements have been met. (Horn, supra, 24 Cal.3d at pp. 615-616.) 

There is one more legal principle that plays a pivotal role in our analysis: the principle of vested rights. In light 
[***16]  of the state and federal constitutional takings clauses, when zoning ordinances or similar land use 
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regulations are enacted, they customarily exempt existing land uses (or amortize them over time) to avoid questions 
as to the constitutionality of their application to those uses. (Hansen Brothers Enterprises, Inc. v. Board of 
Supervisors (1996) 12 Cal.4th 533, 551-552 [48 Cal. Rptr. 2d 778, 907 P.2d 1324] (Hansen).) Such exempted uses 
are known as nonconforming uses and provide the basis for vested rights as to such uses. (Ibid.) 

(4) Generally, for a nonconforming land use to be allowed to continue, the use must be similar to the use 
existing at the time the land use law became effective. Intensification or expansion of the use is prohibited. (Hansen, 
supra, 12 Cal.4th at p. 552.) This general principle, however, does not apply neatly to surface mining operations. 
This is because, unlike other nonconforming uses in which the land is merely incidental to the activities conducted 
upon it, surface mining contemplates the excavation and sale of the land itself, and the excavated land is a " 
'diminishing asset' " that requires expanding the mining into nonexcavated areas to continue the land [***17]  use. 
(Id. at pp. 553-556.) In this situation, California follows the "diminishing asset" doctrine. Under that doctrine, a 
vested right to surface mine into an expanded area requires the mining owner to show (1) part of the same area was 
being surface mined when the land use law became effective, and (2) the area the owner desires to surface mine was 
clearly intended to be mined when the land use law became effective, as measured by objective manifestations and 
not by subjective intent. (Id. at pp. 555-556; see id. at p. 576 (conc. opn. of Werdegar, J.).) 

With these principles in mind, Western contends that its vested rights determination is ministerial. Petitioners 
counter that this determination is adjudicative and requires the procedural due process protections of reasonable 
notice and an opportunity to be heard for persons significantly affected by the determination. We agree with 
Petitioners. 

We start with the SMARA statute on vested rights. Section 2776 states as pertinent: "No person who has 
obtained a vested right to conduct surface mining operations prior to January 1, 1976, shall be required to secure a 
permit pursuant to [***18]  [SMARA] as long as the vested right continues and as long as no substantial changes 
are made in the operation except in accordance with [SMARA]. A person shall be deemed to have vested rights if,  
[*624]  prior to January 1, 1976, he or she has, in  [**806]  good faith and in reliance upon a permit or other 
authorization, if the permit or other authorization was required, diligently commenced surface mining operations and 
incurred substantial liabilities for work and materials necessary therefor." (Italics added.) 

These italicized portions of section 2776 encompass several factual issues that must be resolved through the 
adjudicative exercise of judgment rather than the ministerial (automatic, nondiscretionary) application of fixed 
standards and objective measurements. 

A good example of this dichotomy is provided by a decision from this court, Ramey. (Ramey, supra, 45 
Cal.App.3d 185.) In Ramey, we concluded that the approval of a mobilehome park construction permit was a 
discretionary act subject to CEQA rather than a ministerial act exempt from CEQA. (A ministerial decision under 
CEQA similarly involves only the use of fixed standards or objective [***19]  measurements.) Although the 
approval process in Ramey involved a large number of "ministerial" decisions applying "fixed" design and 
construction specifications, there were other approval decisions where the standards were "relatively general": for 
example, " 'sufficient' " supply of lighting; "satisfactory" sewage disposal; "adequate" water supply; and " 'well-
drained' " site. (Ramey, supra, 45 Cal.App.3d at p. 193; see also Friends of Westwood, supra, 191 Cal.App.3d at pp. 
270-271.) These relatively general approval decisions did not have the agency, in ministerial fashion, " 'merely 
appl[ying] the law to the facts ... us[ing] no special discretion or judgment in reaching a decision.' " (Mountain Lion 
Foundation v. Fish & Game Com. (1997) 16 Cal.4th 105, 117 [65 Cal. Rptr. 2d 580, 939 P.2d 1280].) Instead, these 
general approval decisions involved "relatively personal decisions addressed to the sound judgment and enlightened 
choice of the [agency]... . Inevitably they evoke[d] a strong admixture of discretion." (Ramey, supra, 45 Cal.App.3d 
at p. 193; see Friends of Westwood, supra, 191 Cal.App.3d at p. 272.) 

The same can be said,  [***20]  and has been said, for section 2776's issues of "substantial changes ... in the 
operation," and "in good faith ... diligently commenced ... operations and incurred substantial liabilities for work and 
materials necessary therefor." In construing section 2776 in a 1976 opinion, the Attorney General concluded that 
determining "substantial change[s]" in operations and " 'substantial liabilities' " for work and materials constitute 
questions of fact which can only be determined on a case-by-case basis in a proper vested rights proceeding before 
the lead agency. (59 Ops.Cal.Atty.Gen. 641, 643, 655-656 (1976); see also Horn, supra, 24 Cal.3d at p. 614 
[subdivision development approvals involve the application of general standards to specific parcels of real property; 
such governmental conduct, affecting the relatively few, is " 'determined by facts peculiar to the individual case' and 
is 'adjudicatory' in nature"].) [*625]  
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Furthermore, the vested rights determination here encompasses more than just these factual issues set forth in 
section 2776. Western's extractive surface mining operation implicates the diminishing asset doctrine. Consequently, 
Western [***21]  must show that the area it desires to excavate was " 'clearly intended' " to be excavated--as 
measured by objective manifestations, not subjective intent--when the vested rights trigger of a new law was pulled. 
(Western concedes this triggering occurred when County's first mining regulation [**807]  --a mining permit 
ordinance--became effective in April 1971.) (Hansen, supra, 12 Cal.4th at p. 556, italics omitted; see id. at p. 576 
(conc. opn. of Werdegar, J.).) Moreover, there are issues here regarding whether the alleged vested right has been 
"continu[ous]" (§  2776), as the subject site has involved gold mining and not simply aggregate mining. 

The sheer quantity and complexity of these factual issues illustrate why the government agency in Hansen held 
a public adjudicatory hearing--with testimony from nearby landowners--and made a findings-based determination 
regarding a diminishing asset claim of vested rights to mine aggregate on a 67-acre parcel of riverbed and adjacent 
land. (See Hansen, supra, 12 Cal.4th at pp. 540-544, 545-546, fn. 9, 568.) Bear in mind, we are dealing here with a 
diminishing asset claim of vested rights to mine aggregate on [***22]  3,430 acres of river-related land, which is 
more than five square miles and more than 50 times the size of the area at issue in Hansen. 

(5) Ramey noted, importantly, that "[s]tatutory policy, not semantics, forms the standard for segregating 
discretionary from ministerial functions." (Ramey, supra, 45 Cal.App.3d at p. 194.) SMARA's policy is to assure 
that adverse environmental effects are prevented or minimized; that mined lands are reclaimed to a usable condition; 
that the production and conservation of minerals are encouraged while giving consideration to recreational, 
ecological and aesthetic values; and that residual hazards to the public health and safety are eliminated. (§  2712.) A 
public adjudicatory hearing that examines all the evidence regarding a claim of vested rights to surface mine in the 
diminishing asset context will promote these goals much more than will a mining owner's one-sided presentation 
that takes place behind an agency's closed doors. 

A vested rights determination acts as the fulcrum in SMARA policy because it (or its analogue, a permit to 
surface mine) governs the coverage of the reclamation plan and, in turn, the financial [***23]  assurances to 
implement the plan. (§ §  2770, subds. (a)-(c), 2772, subd. (c)(5), (6); see El Dorado, supra, 36 Cal.4th at p. 984 
[permit, plan and assurances are the heart of SMARA].) A vested rights determination functions in the SMARA 
scheme as does a surface mining permit--it sets the tone for all that follows. Western concedes the law is settled that 
the issuance of such permits "is adjudicatory in nature and therefore subject to notice and hearing requirements." 
(Hayssen v. Board  [*626]  of Zoning Adjustments (1985) 171 Cal.App.3d 400, 404 [217 Cal. Rptr. 464] (Hayssen).) 
A similarity in function between permits and vested rights argues for a similarity in their issuance. Western asserts, 
though, that vested rights are to be distinguished from conditional permits such as surface mining permits. That is 
true. Vested rights, if established and continued, generally cannot be conditioned (although they can be limited in 
time--for example, through amortization of investment). (See Hansen, supra, 12 Cal.4th at p. 552.) This recognition, 
however, does not foreclose vested rights from being established in a basic procedure similar to [***24]  that for 
such permits. 

We conclude, then, that the determination of Western's vested rights claim to surface mine in the diminishing 
asset context presents an adjudicative rather than a ministerial determination. 

The question remains whether this adjudicative determination implicates significant or substantial deprivations 
of property  [**808]  to trigger procedural due process protections. (Horn, supra, 24 Cal.3d at pp. 612, 616; Scott v. 
City of Indian Wells (1972) 6 Cal.3d 541, 548-549 [99 Cal. Rptr. 745, 492 P.2d 1137] (Scott); Hayssen, supra, 171 
Cal.App.3d at p. 404.) We conclude it does. 

(6) In Horn and Scott, our state Supreme Court emphasized that adjudicatory land use decisions--in those cases, 
approvals for significant development projects--which " 'substantially affect' " the property rights of adjacent 
landowners may constitute property " 'deprivation[s]' " within the context of procedural due process, requiring 
reasonable notice and an opportunity to be heard for those landowners before the land use decision is made. (Horn, 
supra, 24 Cal.3d at pp. 615-616; Scott, supra, 6 Cal.3d at pp. 548-549.) Due process [***25]  "notice and hearing 
requirements are triggered only by governmental action which results in 'significant' or 'substantial' deprivations of 
property, not by agency decisions having only a de minimis effect on land." (Horn, supra, at p. 616.) "It is ... now 
settled law that the property interests of adjacent landowners are at stake in [such an adjudicatory] land use 
proceeding, and that procedural due process protections are therefore invoked." (Hayssen, supra, 171 Cal.App.3d at 
p. 404, citing Scott, supra, 6 Cal.3d at p. 549.) 
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Here, Western's vested rights claim involves mining aggregate on over 3,400 acres. Western presently mines on 
about 1,200 acres, so Western is claiming almost a threefold increase pursuant to vested rights. The mining at issue 
is extractive surface mining with an expansive appetite. This description itself is enough to envision significant 
environmental consequences and adverse effects to adjacent properties. As such, property owners adjacent to the 
proposed mining have significant property interests at stake. (Horn, supra, 24 Cal.3d at p. 616; Aries Dev. Co. v. 
California Coastal Zone Conservation Com. (1975) 48 Cal.App.3d 534, 541 [122 Cal. Rptr. 315] [***26]  (Aries).) 
[*627]  

Petitioner Calvert presents a typical example of the property deprivations at play for adjacent landowners. In the 
complaint and petition, Calvert, who owns a house and ranch land within 300 feet of Western's property, alleged that 
Western's mining operation exposed his property to dust, noise, and air, water and toxic pollution; furthermore, 
Western's operation has damaged at-risk species of chinook salmon and steelhead trout and made area roadways 
more dangerous. Calvert has adequately described a property deprivation "substantial" enough to require procedural 
due process protection. (See Horn, supra, 24 Cal.3d at p. 615 [plaintiff there alleged sufficiently that the proposed 
development project would interfere with his property access and increase traffic congestion and air pollution].) 
Consequently, Calvert and the other property owners adjacent to Western's vested rights-claimed mining operation 
are entitled to reasonable notice and an opportunity to be heard in an evidentiary public adjudicatory hearing before 
that vested rights claim is determined. (Horn, supra, 24 Cal.3d at pp. 612, 616; Scott, supra, 6 Cal.3d at pp. 548-
549; [***27]  Hayssen, supra, 171 Cal.App.3d at p. 404; Aries, supra, 48 Cal.App.3d at p. 541.) 

Pursuant to court questioning at oral argument, however, Western maintained  [**809]  that Calvert has 
forfeited any claim of substantial property deprivation by settling a prior federal lawsuit against Western (for $ 
10,000, along with other plaintiffs, we note) and by dismissing with prejudice his original third cause of action here 
against Western for nuisance. In the settlement agreement in the federal suit, Calvert reserved "the right to bring and 
prosecute a lawsuit in state court alleging violations of ... (SMARA)" by the County, the State and Western, and also 
reserved the right to "bring a nuisance claim against Western predicated on alleged noise and vibration from 
Western's operations," but the nuisance claim could not include "any claim for alleged water or air pollution by 
Western, which claims [were] ... explicitly waived and released ... ." Of course, Calvert has brought the present state 
court action, which includes the SMARA causes of action, and which also included, originally, a nuisance cause of 
action against Western that was based essentially on allegations [***28]  of dust and air pollution. Calvert has since 
dismissed with prejudice this nuisance cause of action against Western. 

We conclude that the settlement of the federal lawsuit against Western for $ 10,000 and the dismissal of the 
nuisance cause of action against Western do not mean that Calvert has forfeited or waived his constitutional right to 
receive notice and an opportunity to be heard from the governmental entity that will determine Western's vested 
rights claim. The record cited by Western at oral argument does not disclose the substance of the federal lawsuit--
Western's counsel at oral argument referred to it as the "Proposition 65" suit (Proposition 65 covers pollution 
discharges and warnings)--but Calvert, along with other plaintiffs, settled that suit for $ 10,000. Even assuming that 
Calvert has settled and dismissed any property deprivation  [*628]  claims he has against Western, that only means 
that Calvert is foreclosed from making any further such claims against Western. Calvert's fifth cause of action here 
for notice and hearing regarding Western's vested rights determination--under SMARA--is not a claim against 
Western for property deprivation. Rather, it is a claim [***29]  against the County for violating procedural due 
process requirements of notice and hearing in determining that Western has vested rights to mine the 3,430 acres. 
And Calvert is not maintaining this procedural due process claim against the County for his property deprivation, 
but because of such deprivation. Recall that due process "notice and hearing requirements are triggered only by 
governmental action which results [or will result] in 'significant' or 'substantial' deprivations of property." (Horn, 
supra, 24 Cal.3d at p. 616, italics added.) 

In other words, while Calvert may be foreclosed from seeking any further remedy against Western for property 
deprivation, he is still entitled to due process notice from, and an opportunity to be heard before, the governmental 
entity deciding Western's vested rights claim because he has "suffered [a] significant deprivation of property" related 
to that claim. (See Horn, supra, 24 Cal.3d at p. 615 [rejecting argument that landowner "suffered no significant 
deprivation of property which would invoke constitutional rights to notice and hearing"].) 

Moreover, as we have explained, Western's [***30]  vested rights determination centers on factual issues 
involving Western's mining operations and intent. And for over 30 years, Calvert has lived and ranched in the area 
that is the subject of that determination. Why should Calvert be foreclosed from having his say before the 

268 of 315



governmental entity deciding these factual issues and  [**810]  making that determination simply because he has 
settled his property deprivation claims against Western? 

(7) A waiver of a constitutional right requires a knowing and intentional relinquishment of that right, and such a 
waiver is disfavored in the law. (See City of Ukiah v. Fones (1966) 64 Cal.2d 104, 107-108 [48 Cal. Rptr. 865, 410 
P.2d 369]; see also Waller v. Truck Ins. Exchange, Inc. (1995) 11 Cal.4th 1, 31 [44 Cal. Rptr. 2d 370, 900 P.2d 
619]; 7 Witkin, Summary of Cal. Law (10th ed. 2005) Constitutional Law, §  104, p. 208.) It cannot seriously be 
argued that Calvert knowingly and intentionally relinquished his constitutional right to notice and hearing from the 
governmental entity deciding Western's vested rights claim simply because he settled a federal lawsuit against 
Western (for $ 10,000, along with others) and dismissed a nuisance cause of action against Western, where [***31]  
neither action involved this constitutional notice and hearing right. 

(8) Nor can there be any dispute that Calvert has standing to maintain the fifth cause of action. The question of 
property deprivation sufficient to obtain  [*629]  due process-based notice and hearing regarding adjudicatory land 
use decisions must be distinguished from the question of standing to bring the fifth cause of action. Although 
Western has thrown every threshold procedural roadblock it can think of at Petitioners, it has not claimed that they 
lack standing to bring the fifth cause of action. Nor could it. A party lacks standing if it lacks "a real interest in the 
ultimate adjudication because [it] has neither suffered nor is about to suffer any injury of sufficient magnitude 
reasonably to assure that all of the relevant facts and issues will be adequately presented." (California Water & 
Telephone Co. v. County of Los Angeles (1967) 253 Cal.App.2d 16, 23 [61 Cal. Rptr. 618]; see 3 Witkin, Cal. 
Procedure (4th ed. 1996) Actions, §  73, pp. 132-133.) That certainly cannot be said here. As attested to by the $ 
10,000 settlement in the federal lawsuit and by the scores [***32]  of pages devoted to appellate briefing on the fifth 
cause of action, Calvert has suffered and stands to suffer an injury of sufficient magnitude through the governmental 
determination of Western's vested rights claim to assure that all of the relevant facts and issues have been adequately 
presented. 

We conclude that the governmental determination of Western's vested rights claim implicates property 
deprivations significant or substantial enough to trigger procedural due process protections for landowners, 
including Calvert, adjacent to Western's proposed vested rights mining operation. 

Western raises several other counterpoints to the conclusion we have reached regarding the necessity for public 
notice and hearing as to Western's vested rights claim, aside from its argument that a vested rights determination is a 
ministerial one. We are unpersuaded. 

Western first raises a trio of statutory points. As Western correctly observes, SMARA does not specify a 
procedure for making a vested rights determination. But given the factual issues raised by SMARA's vested rights 
statute (§  2776) and by the diminishing asset doctrine, and given that Western has the burden of proving its vested 
[***33]  rights claim (Hansen, supra, 12 Cal.4th at p. 564), the existence, nature and scope of such rights must be 
determined pursuant to some procedure even if SMARA fails to specify one. It goes without saying that that 
procedure must be a constitutional one. 

Along similar statutory lines, Western also notes that SMARA, unlike the California  [**811]  Coastal Act of 
1976 (§  30000 et seq.) or the federal Surface Mining Control and Reclamation Act of 1977 (30 U.S.C. §  1201 et 
seq.), does not contain a procedure for a public hearing to determine vested rights. As Western acknowledges in its 
briefing, though, these non-SMARA statutes do not contain this procedure, but regulations enacted pursuant to them 
do. (§  30000 et seq.; Cal. Code Regs., tit. 14, § §  13200-13205, 13059; 30 U.S.C. §  1201 et seq.; 30 C.F.R. § §  
761.11, 761.16 (2005).) Furthermore, the state  [*630]  coastal act statute on vested rights has been characterized as 
"remarkably similar" to the SMARA statute on vested rights, section 2776. (See §  30608, former §  27404 [as 
characterized in 59 Ops.Cal.Atty.Gen., supra, at p. 647].) [***34]  

And for the third point in Western's statutory trilogy, section 2774 of SMARA states that every lead agency shall 
adopt ordinances establishing procedures that require at least one public hearing for the review and approval of 
reclamation plans and financial assurances and the issuance of surface mining permits. (§  2774, subd. (a).) 
Although section 2774 does not mention vested rights determinations, the section recognizes that public hearings are 
required to address the complex, judgment-based issues raised by permits, reclamation plans and financial 
assurances. We have seen that vested rights determinations in the diminishing asset context raise analogous 
complexities and judgment calls. Western, however, sees a distinction: determinations of mining permits and 
reclamation plans look to the future and involve what should happen, while determinations of vested rights look to 
the past and involve what has happened. Actually, it can be said that vested rights determinations, particularly in the 
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diminishing asset context, look to the past to look to the future. But semantics aside, Western's observation is of 
little help in deciding what procedural due process requires.  [***35]  For that, we must look, not so much to the 
past or to the future, but to what is being decided and to the consequences of that decision. 

Finally, Western is concerned that if a public adjudicatory hearing is required to confirm vested rights, public 
hearings will have to be held statewide for all operations based on vested rights. As we have emphasized, though, 
our decision applies only to an entity claiming a vested right under SMARA to conduct a surface mining operation 
that is subject to the diminishing asset doctrine. 

(9) This concern does raise, however, the issue of whether our decision should be given prospective or 
retroactive effect. Generally, judicial decisions are applied retroactively. But considerations of fairness and public 
policy may limit such application. (Woods v. Young (1991) 53 Cal.3d 315, 330 [279 Cal. Rptr. 613, 807 P.2d 455]; 
see Neel v. Magana, Olney, Levy, Cathcart & Gelfand (1971) 6 Cal.3d 176, 193 [98 Cal. Rptr. 837, 491 P.2d 421]; 
see also 9 Witkin, Cal. Procedure (4th ed. 1997) Appeal, §  984, p. 1038.) We prefer to steer a middle course of 
limited retroactivity here, making our decision apply to all cases, including [***36]  the one before us, in which no 
final judgment on appeal has yet been rendered, or in which an administrative determination of SMARA-based 
vested rights, in the context presented here of diminishing asset surface mining, is yet to be made or has been made 
and is still subject to administrative or judicial review. (See 9 Witkin, Cal. Procedure, supra, Appeal, §  986, pp. 
1042-1043, & cases cited therein.) Our concern is that property rights may have been founded and deemed vested in 
accordance  [*631]  with a less formal vested rights determination under SMARA, which does not specify a 
procedure for this determination. (See 9 Witkin, Cal. Procedure, supra, Appeal, §  949, p. 992 [perhaps the strongest 
of the considerations that influence courts to follow an established rule is that property rights have been founded and 
have become vested in accordance with the rule].) 

 [**812]  (10) We conclude the trial court properly granted Petitioners summary adjudication on their fifth 
cause of action against Western. County's determination that Western had vested rights under SMARA to mine 
aggregate on the 3,430 acres violated procedural due process requirements of reasonable notice and an opportunity 
to be heard. 

Now we turn to Petitioners' cross-appeal. As to the fifth cause of action, Petitioners properly obtained a writ of 
mandate to remand for constitutionally proper proceedings. (Townsel v. San Diego Metropolitan Transit 
Development Bd. (1998) 65 Cal.App.4th 940, 953 [77 Cal. Rptr. 2d 231] [***37]  [ordinary mandate appropriate to 
compel agency to hold legally required hearing].) The trial court's modified judgment, as noted, imposed three 
remand-related conditions: County was not required to hold a new vested rights proceeding; Western was not 
required to request one; and if County held such a proceeding, it had to meet procedural due process requirements. 
In their cross-appeal, Petitioners contend these conditions have effectively foreclosed any remedy for the 
constitutional violation the trial court found pursuant to the fifth cause of action. We agree and resolve the cross-
appeal as follows. 

If Western wants to continue its aggregate mining in the Yuba Goldfields, it will either have to prove its claim 
of vested rights in a public adjudicatory hearing before the Board (§  2776), or obtain a permit to conduct such 
surface mining in a public adjudicatory hearing before the County (§ §  2770, subd. (a), 2774, subd. (a), 2774.4, 
subd. (a); Hayssen, supra, 171 Cal.App.3d at p. 404). This is because the Board has taken over the County's 
SMARA duties regarding Western. (§  2774.4.) Under section 2774.4, when the Board takes over for a lead agency, 
it "shall [***38]  exercise" any of the SMARA powers of that lead agency "except for permitting authority." (§  
2774.4, subd. (a).) n2 

 

n2 We have specified a deadline for this choice--vested rights or permit--in the Disposition section of 
this opinion. Apparently, Western has continued mining during the pendency of these proceedings and has 
not been, to this point, legally precluded from doing so. Until the vested rights or permit decision is made, 
Western may continue with its current mining, if any, in similar fashion but not expand or intensify that 
mining. (See Bauer v. City of San Diego (1999) 75 Cal.App.4th 1281, 1296 [89 Cal. Rptr. 2d 795] [city 
could not properly deem plaintiff's vested property rights based on an existing legal nonconforming use 
automatically terminated without providing plaintiff an opportunity to be heard]; see also Hansen, supra, 12 
Cal.4th at p. 552 [describing legal requirements for a continuance of a nonconforming use].) Western 
remains subject to all applicable SMARA provisions regarding reclamation plans and financial assurances as 
to any such ongoing mining. (§  2770.) 
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 [***39]   [*632]  

Furthermore, the Board will conduct any public adjudicatory hearing to determine Western's vested rights claim 
at an appropriate site within the County. (See, e.g., §  2774.4, subd. (c) [the Board shall hold a public hearing as to a 
lead agency's section 2774.4 deficiencies "within the lead agency's area of jurisdiction"].) Western remains subject 
to all applicable SMARA provisions regarding reclamation plans and financial assurances as to any authorized 
mining. (§  2770.) 

Notice of any public adjudicatory hearing regarding vested rights must be reasonably calculated to afford 
affected persons the realistic opportunity to protect their interests. Such notice must occur sufficiently prior to the 
determination of vested rights to provide a meaningful predeprivation hearing to affected landowners. (Horn, supra, 
24 Cal.3d at pp. 617-618; see §  2774 [**813]  [concerning public hearing regarding permit].) As suggested in 
Horn, an acceptable notice technique might include the mailing of notice to property owners of record within a 
reasonable distance of the subject property and the posting of notice at or near the project site. (Horn, supra, 24 
Cal.3d at p. 618.) [***40]  n3 

 

n3 In light of our resolution of the fifth cause of action, we will not consider the parties' evidence and 
arguments regarding the existence, nature and scope of Western's alleged vested rights to mine aggregate in 
the 3,430-acre area. That will be the subject of the public adjudicatory hearing on vested rights, if that 
procedure is chosen. 
  
 

 
  
2. First Cause of Action--Mandate to Compel SMARA Enforcement  

In their first cause of action, Petitioners essentially seek a writ of mandate to compel the County and the State to 
enforce SMARA against Western for having no permit and no valid reclamation plan. We conclude the trial court 
properly granted summary adjudication to Western on this cause of action. 

(11) Under SMARA, "[a]ny person may commence an action on his or her own behalf against the [B]oard, the 
State Geologist, or the director [of the Department of Conservation] for [a traditional] writ of mandate ... to compel 
the [B]oard, the State Geologist, or the director to carry out any duty [***41]  imposed upon them pursuant to 
[SMARA]." (§  2716.) For Petitioners to obtain a traditional writ of mandate, they must show: (1) a clear, present 
and usually ministerial duty on the part of the State or the County; and (2) a clear, present, and beneficial right on 
the Petitioners' part to the performance of that duty. (Mobley v. Los Angeles Unified School Dist. (2001) 90 
Cal.App.4th 1221, 1244 [109 Cal. Rptr. 2d 591] (Mobley); Code Civ. Proc., § §  1085-1086; see 8 Witkin, Cal. 
Procedure, supra, Extraordinary Writs, §  72, p. 853, & cases cited therein.) 

As noted, at the heart of SMARA is the requirement that every surface mining operation have a permit (or a 
vested right to mine), a reclamation plan, and financial assurances for reclamation. (§  2770, subd. (a); El Dorado,  
[*633]  supra, 36 Cal.4th at p. 984.) From this, Petitioners argue that SMARA does not allow surface mining 
without a permit and an approved reclamation plan based on it, except where vested rights have been established, 
and that is not the case here. Petitioners assert that, with no established vested rights, Western's mining without a 
permit or [***42]  a reclamation plan based on it simply cannot be ignored or excused. Having vacated County's 
vested rights determination, the trial court should immediately have issued a writ of mandate compelling the County 
and the State to enforce SMARA, Petitioners maintain. 

Leaving aside any issues of how the principle of agency prosecutorial discretion may apply here (see, e.g., 
Heckler v. Chaney (1985) 470 U.S. 821, 831-832 [84 L.Ed.2d 714, 105 S. Ct. 1649]; see also §  2774.1, subd. (a)), 
Petitioners cannot show that they meet the two basic requirements for issuance of a writ of mandate. n4 

 

n4 We deny the State's request to take judicial notice regarding the prosecutorial discretion of the State 
Water Resources Control Board. 
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Western did establish its vested rights in a proceeding before the County. Furthermore, it is undisputed that 
Western has a reclamation plan that was approved in 1980. As the new lead agency, the State accepted the County's 
vested rights determination and is relying on that determination as well [***43]  as on Western's 1980  [**814]  
reclamation plan to process an amendment to the plan. 

As we and the trial court have concluded, County's procedure for determining Western's vested rights violated 
procedural due process, and a new proceeding will have to be held pursuant to reasonable notice and an opportunity 
to be heard. Thus, it has not been determined substantively that Western lacks vested rights, only that the procedure 
for determining vested rights was legally flawed. And Western does have an approved reclamation plan, although it 
is being updated. 

In this muddled context, then, there is no clear, present and ministerial duty on the State's part to enforce 
SMARA against Western for having no mining permit and corresponding reclamation plan. Consequently, there is 
no clear, present and beneficial right on the Petitioners' part to such enforcement. Accordingly, Petitioners are not 
entitled to the writ of mandate they seek in the first cause of action, and summary adjudication in favor of Western 
was properly granted on this action. 

 
 
  
3. Second and Third Causes of Action--Direct Actions Against Western for SMARA Violations  

In their second and third causes of action, Petitioners [***44]  allege direct actions against Western for violating 
SMARA by, respectively, not having a permit or  [*634]  vested rights and not having a reclamation plan. 
Petitioners seek injunctive relief in these causes of action. 

After reviewing these matters, we conclude the trial court properly resolved them. We adopt the trial court's 
summary adjudication opinion on these causes of action as our own. With appropriate deletions and additions, that 
opinion reads as follows: n5 

 

n5 Single brackets without enclosed material indicate our deletions while double brackets with enclosed 
material indicate our additions to the opinion. (See, e.g., People v. Coria (1999) 21 Cal.4th 868, 871, fn. 1 
[89 Cal. Rptr. 2d 650, 985 P.2d 970].) 
  

SMARA does not contain an explicit provision authorizing private enforcement through an action for an 
injunction against a mining operator. Instead, SMARA sets forth detailed provisions for administrative enforcement 
by the lead agency or the Director of the Department of Conservation. (See, [[e.g.,]] [] [[§  ]] 2774.1.) [***45]  The 
only provision of SMARA that explicitly permits an action by a member of the public at large is [] section 2716, 
which permits "any person" to commence an action for a writ of mandate against certain state agencies or officers to 
compel them to carry out any duty imposed upon them pursuant to SMARA. This provision does not authorize a 
direct action against a mining operator. 

(12) Petitioners rely on [] section 2774.1[[, subdivision ]](g), which states that "[r]emedies under this section 
are in addition to, and do not supersede or limit, any and all other remedies, civil or criminal." [[We are]] not 
persuaded that [[this provision]] authorizes private enforcement of SMARA. In Moradi-Shalal v. Fireman's Fund 
Ins[[.]] Companies (1988) 46 Cal.3d 287 [250 Cal. Rptr. 116, 758 P.2d 58] [[Moradi-Shalal]], the Supreme Court 
held that a similar provision in a comprehensive statutory scheme for administrative enforcement of unfair practices 
claims in the insurance business did not establish a private right of action against insurance companies that 
committed such practices. Here, as in Moradi-Shalal, the Legislature created a comprehensive administrative 
[***46]  scheme to enforce SMARA, indicating that private enforcement was not contemplated, at least not in the 
form attempted here. 

 [**815]  The fact that SMARA does not authorize enforcement actions by private parties does not mean that 
private parties affected by mining in violation of SMARA have no remedy. As the Supreme Court explained in 
Moradi-Shalal, apart from administrative remedies, the courts retain jurisdiction to impose civil damages or other 
remedies in appropriate common law actions based on  [*635]  traditional theories, i.e., based on law other than the 
administrative enforcement scheme itself. (46 Cal.3d at [[pp.]] 304-305.) In fact, SMARA explicitly recognizes and 
preserves the right of private parties to seek relief against mine operators under other law. (See [] [[§  ]] 2715[[, 
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subd. ]](d).) As set forth therein, such relief might be sought in an action [[for]] private nuisance [[or for other 
appropriate private relief]]. [] The present action as it stands, however, is based purely on the alleged violations of 
SMARA. Petitioners' separate nuisance claim has been dismissed, and the Complaint/Petition does not purport to 
state a cause of action for [] any other [***47]  claim arising outside of SMARA. [] 

[] Petitioners' [[second and third]] cause[[s]] of action [] therefore [[are]] not authorized by SMARA and the 
motion for summary adjudication [[regarding them was properly]] granted. 

[End of quotation from the trial court's opinion.] 

 
4. Fourth Cause of Action--SMARA Enforcement and State as Lead Agency  

In their fourth cause of action, Petitioners seek a writ of mandate, claiming the State has abused its discretion by 
not enforcing SMARA and by not taking over the lead agency functions from the County. 

(13) Summary adjudication was properly granted in Western's favor on this cause of action. We have already 
rejected the writ of mandate claim involving State SMARA enforcement in part 2 of the Discussion concerning the 
first cause of action. And the Board in this matter has already taken over the lead agency SMARA functions from 
the County. As the trial court noted, a writ of mandate will not issue to compel an action that already has been 
performed. (See Mobley, supra, 90 Cal.App.4th at p. 1244.) 

 
Disposition  

The judgment is modified as follows. The three conditions on remand specified in the judgment are vacated and 
the following conditions [***48]  are imposed: If Western wants to continue its aggregate mining in the Yuba 
Goldfields, it will either have to prove its claim of vested rights in a public adjudicatory hearing before the Board (to 
be conducted within the County's area of jurisdiction), or obtain a permit to conduct such surface mining based  
[*636]  on a public adjudicatory hearing before the County. Western will have 30 days from the issuance of this 
Court's remittitur to inform the Board and the County of its choice. Depending on that choice, the Board or the 
County will then proceed immediately to provide adjacent landowners reasonable notice and an opportunity to be 
heard. Western remains subject to all applicable SMARA provisions regarding reclamation plans and financial 
assurances. 

As modified, the judgment is affirmed. Each party shall pay its own costs on appeal. 
Blease, Acting P. J., and Hull, J., concurred. 
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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA 

THIRD APPELLATE DISTRICT 

(Sacramento) 

---- 

 

 

 

 

JOE HARDESTY et al., 

 

  Plaintiffs and Appellants, 

 

 v. 

 

STATE MINING AND GEOLOGY BOARD, 

 

  Defendant and Respondent. 

 

C079617 

 

(Super. Ct. No. 34-2010-

80000594-CU-WM-GDS) 

 

 

 

 In this suit under the Surface Mining and Reclamation Act of 1975 (SMARA) 

(Pub. Resources Code § 2710 et. seq.),1 plaintiffs Joe and Yvette Hardesty (collectively, 

Hardesty), attack findings by the State Mining and Geology Board (Board).  The Board’s 

disputed findings conclude there are no vested rights to surface mine at the Big Cut Mine 

in El Dorado County (County, not a party herein).  The findings in effect deny Hardesty a 

“grandfather” exemption from the need to obtain a County mining permit.  (See § 2776, 

                                              

1  Further undesignated statutory references are to the Public Resources Code. 
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subd. (a).)  The trial court denied Hardesty’s mandamus petition, and Hardesty timely 

appealed from the ensuing judgment.   

On appeal, Hardesty raises both substantive and procedural claims.   

Substantively, in three somewhat interconnected claims, Hardesty contends the 

Board and the trial court misunderstood the legal force of his 19th century federal mining 

patents.  He asserts they establish a vested right to surface mine after the passage of 

SMARA without the need to prove he was surface mining on SMARA’s operative date of 

January 1, 1976.  He argues that the Board and trial court misapplied the law of 

nonconforming uses in finding Hardesty had no vested right and separately misapplied 

the law in finding that his predecessors abandoned any right to mine.  These contentions 

turn on legal disputes about the SMARA grandfather clause and the force of federal 

mining patents.   

As we will explain, the facts, viewed in favor of the Board’s and trial court’s 

decision, undermine Hardesty’s claims.  A federal mining patent--a deed perfected after 

working a mining claim--has no effect on the application of state regulation of mining.  

This point was made emphatically in a recent California Supreme Court case, People v. 

Rinehart (2016) 1 Cal.5th 652 (Rinehart), about which we solicited supplemental 

briefing.  Simply put, the fact that mines were worked on the property years ago does not 

necessarily mean any surface or other mining existed when SMARA took effect, such 

that any right to surface mine was grandfathered. 

Procedurally, Hardesty alleges the Board’s findings do not “bridge the gap” 

between the raw evidence and the administrative findings.  Hardesty also challenges the 

fairness of the administrative process itself, alleging that purported ex parte 

communications by the Board’s executive director, Stephen Testa, tainted the 

proceedings.  However, we agree with the trial court’s conclusions that, on this record, 

neither of these procedural claims proves persuasive.   

Accordingly, we shall affirm the judgment denying the mandamus petition. 
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BACKGROUND 

Preliminary Observations 

We first note that Hardesty’s briefing consistently draws evidentiary inferences in 

the light most favorable to himself, contrary to the appropriate standard of review, which 

requires us to draw inferences in favor of the judgment.  (See Fukuda v. City of Angels 

(1999) 20 Cal.4th 805, 824 [“Even when . . . the trial court is required to review an 

administrative decision under the independent judgment standard of review, the standard 

of review on appeal . . . is the substantial evidence test”].)  “The reviewing court, like the 

trial court, may not reweigh the evidence, and is ‘bound to consider the facts in the light 

most favorable to the Board, giving it every reasonable inference and resolving all 

conflicts in its favor.’ ”  (Jaramillo v. State Bd. for Geologists & Geophysicists (2006) 

136 Cal.App.4th 880, 889.)  Hardesty also presumes that any evidence that was not 

directly contradicted--including expert evidence--must be accepted as true, contrary to 

applicable standards.  (See Hicks v. Reis (1943) 21 Cal.2d 654, 659-660 [“Provided the 

trier of the facts does not act arbitrarily, he may reject in toto the testimony of a witness, 

even though the witness is uncontradicted”]; Foreman & Clark Corp. v. Fallon (1971) 3 

Cal.3d 875, 890 [rule applies to expert witnesses] (Foreman & Clark).) 

Hardesty’s contentions are unnecessarily muddled by his persistent refusal to 

acknowledge the facts supporting the Board’s and the trial court’s conclusions.  

“[Hardesty] has not waived the legal issues [he] raises.  But in addressing [his] issues we 

will not be drawn onto inaccurate factual ground.”  (Western Aggregates, Inc. v. County 

of Yuba (2002) 101 Cal.App.4th 278, 291 (Western Aggregates).)  Because Hardesty does 

not portray the evidence fairly, any intended factual disputes are forfeited.2  (See 

                                              

2  Hardesty’s trial court papers reflected the same flaw, which the Board pointed out to 

the trial court.   
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Foreman & Clark, supra, 3 Cal.3d at p. 881; Western Aggregates, supra, 101 

Cal.App.4th at pp. 290-291.) 

In 2009, Hardesty filed a Request for Determination (RFD) of his vested rights--

later augmented by a 2010 supplement--outlining his legal and factual positions.  The 

RFD includes a declaration of counsel that purports to affirm the truth of the facts 

contained in hundreds of pages of attachments.  The attachments include an unpublished 

decision of this court in a tangentially related case, Tankersley v. State Mining & Geology 

Bd. (Jan. 31, 2006, C049372) 2006 Cal.App.Unpub. Lexis 835 (nonpub. opn.) 

(Tankersley), and extracts of private and apparently unsworn interviews of witnesses by 

Hardesty’s counsel.3  Hardesty also presented extracts of depositions taken in separate 

litigation between a non-party herein and his predecessors (Legacy Land Co. v. Donovan, 

El Dorado Super. Ct. No. PC20020116 (Legacy Land)), with no indication that the 

opposing side in that case had the same motivation to cross-examine as would an 

opponent of Hardesty’s RFD.  Some of these weaknesses in Hardesty’s evidentiary 

submissions were pointed out at the Board hearing.   

At the hearing itself, Hardesty bore the burden of proof.  (Cal. Code Regs., tit. 14, 

§ 3950.)4  A Board regulation provides that “[r]elevant evidence in a proceeding for 

determination of a claim of vested rights shall be written or oral evidentiary statements or 

material demonstrating or delimiting the existence, nature and scope of the claimed 

vested right[s].”  (Regs., § 3963, italics added.)  The Board evidently interprets this 

                                              

3  Under Board regulations, “All information submitted pursuant to this section shall be 

accompanied by a declaration or affidavit attesting to the true and accurate nature of the 

materials provided.”  (Regs., § 3952.)  Hardesty’s lengthy 2010 RFD supplement does 

not appear to have been accompanied by a declaration.  However, the parties treat the 

supplement with the same dignity as the material contained in the RFD.  We will do the 

same. 

4  Further references to “Regs.” are to title 14 of the California Code of Regulations. 
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regulation to mean that “[t]estimony and comments presented at hearings need not 

conform to the technical rules of evidence provided that the testimony and comments are 

reasonably relevant to the issues before the [Board].”  But the fact the Board may accept 

as true “material” which would not qualify as evidence in a court of law does not mean it 

was compelled to accept as true all material contained in Hardesty’s documents.  Instead, 

the flaws we have noted above, and others, gave the Board ample, rational grounds to 

reject much of Hardesty’s evidence.  (See Hicks v. Reis, supra, 21 Cal.2d at pp. 659-660.)  

Further, the Board also considered contrary evidence, principally contained in detailed 

written proposed findings drafted by Testa.  These findings were based on Testa’s 

investigation, as well as statements by members of the public at the hearing--statements 

not mentioned in Hardesty’s briefs.  Thus to the (great) extent that Hardesty’s briefing is 

based on the implicit view that the Board and trial court were somehow compelled to 

accept his evidentiary submissions as true, the foundation of his briefing is undermined.  

On the other hand, facts asserted by Hardesty in the trial court or on appeal may be 

deemed as admissions, and we may also accept as true facts agreed by the parties in their 

briefing on appeal.  (See Fremont Comp. Ins. Co. v. Sierra Pine (2004) 121 Cal.App.4th 

389, 394; County of El Dorado v. Misura (1995) 33 Cal.App.4th 73, 77.) 

We make these observations at the outset, to explain our upcoming rejection of 

Hardesty’s many factual assertions that are supported only by references to material that 

the Board and trial court were free to find was either inaccurate or simply unpersuasive as 

to the particular subject addressed. 

The Basic Facts and Findings 

Hardesty owns about 150 acres near Placerville, now known as the Big Cut Mine, 

but once known--if perhaps only in part--as the Landecker mine.  For purposes of appeal, 

we accept that his property was formed from 19th century federal mining patents.   

The land was mined for gold until the 1940’s.  During World War II, gold mining 

was restricted by the federal government to shift mining resources to minerals necessary 
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for military purposes.  (See United States v. Central Eureka Mining Co. (1958) 357 U.S. 

155, 157-161, 166-169 [2 L.Ed.2d 1228, 1230-1232].)  A property history contained in 

Hardesty’s RFD supplement concedes “There are no records presently available . . . to 

show what kind of mining business [Stanley Triplett, the owner from 1921 to 1988] 

conducted on the property after the war.”  The trial court found that through the 1970’s, 

the property “was essentially ‘dormant.’  At most, there was sporadic, limited mining 

involving only a very small portion of the property during this period, and there is 

virtually no evidence that those mining activities ‘continued’ to exist at the time SMARA 

was enacted [effective January 1, 1976].”  However, Hardesty’s RFD sought to establish 

a vested right to mine the property for gold, sand, and gravel (as well as diamonds and 

platinum).  

Although the wartime mining order was lifted in 1945, Hardesty contends that the 

purported loss of mining equipment during the war “and low gold prices, made it largely 

infeasible to resume mining”--a point we address in more detail, post, in our Discussion.  

The record contains a document showing the ounce price for gold was about $36 in 1970, 

rose to about $160 by 1975, shot up in 1980, and then fell significantly.   

Clinton and Kathleen Donovan (Donovan) bought the land in 1988 from Stanley 

Triplett, who we accept had owned it since 1921.  Donovan contracted to sell to Legacy 

Land, but the deal did not go through--leading to litigation--and he sold the property to 

Hardesty in 2006.5   

The part of Hardesty’s RFD outlining the history of the property consolidates the 

broad Triplett period of ownership, 1921-1988, but fails to describe what, if anything was 

happening on the property on or immediately before January 1, 1976.  

                                              

5  The Board agrees Triplett took control of the property in 1921 and accepts Hardesty’s 

present ownership for purposes of this case.   
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The trial court found that in the 1990’s, unpermitted surface (open-pit) aggregate 

and gold mining began, different in nature from the “hydraulic, drift, and tunnel” mining 

that historically had been conducted on the land.  The RFD alleged the new proposed 

open-pit mining was safer and better for the environment.  Donovan had allowed 

Barney’s Sand and Gravel (Barney’s) to mine on the property beginning about 1992, 

Legacy Land bought out Barney’s around 1994, and also attempted to buy the property 

itself from Donovan, but, as indicated, that deal was not consummated and instead led to 

litigation.  

Our Tankersley decision involved what was described as the Donovan Ranch 

Property, but which the RFD treats as the same property at issue herein.  According to 

Tankersley, “In 1998, [the County], the SMARA lead agency at the time, declared the 

mining site closed and reclaimed.  [¶]  By 2002, the Board had assumed authority over 

surface mining operations at the Property.  On November 12, 2002, the State Office of 

Mining and Reclamation (OMR) and the County inspected the Property and determined 

that 20 to 25 acres had been disturbed by surface mining operations.  The Board notified 

the Donovans of the results of the inspection and instructed them to cease all mining 

operations until they obtain a reclamation plan, financial assurances, and any necessary 

County permit.”  (Italics added.)  During those proceedings, the Hardestys and Churches 

declared that they accepted full financial responsibility for reclamation of the land; 

Tankersley also claimed to be a partner in the mining operations, and all those parties (the 

Hardestys, the Churches, and Tankersley) were appellants.   

As an alternative to the finding of no vested right, based on the lack of mining as 

of the date SMARA took effect, which we discuss in more detail, post, the Board and the 

trial court found that any right to mine had been abandoned.  On a required state 

reporting form in 1998, Donovan checked a box to indicate the mine was “Closed with no 

intent to resume.”  This document stated reclamation was in progress.  On the 1999 

reporting form, Donovan checked a box to indicate the mine was “Closed-reclamation 
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certified complete by Lead Agency.”  But in prior years, Donovan had checked a box 

stating the mine was “Active.”  This change in reporting shows Donovan knew the 

difference between an “Active” mine, a “Closed” mine, and a mine that was both closed 

and for which reclamation had been completed.6   

A letter submitted by the County to Testa in 2010 explained that Donovan “always 

asserted that he was not mining, but was only searching for gold as a hobby and used the 

gravel for on-site road work” and Donovan had not provided any records showing 

“continuous mining having occurred since the 1940s to the present time.”   

The trial court upheld the Board’s finding that any right to mine had been 

abandoned, finding “a clear manifestation of intent to discontinue mine operations during 

the period from the 1940s until the early 1990s, and again when Mr. Donovan 

intentionally ‘closed’ the mine to facilitate a sale of the property.”   

There is no evidence that Triplett regularly mined the property after World War II, 

only vague and disconnected items showing sporadic activity.  For example, some 1960’s 

batteries and various dated tunnel markers were found, but there was no direct evidence 

why they were there or who put them there.  In May 1971, Triplett wrote to a potential 

buyer, describing the property as not in a saleable condition, and describing some of its 

                                              
6  Each form was signed under the following statement:  “I certify that the information 

submitted herein is complete and accurate (failure to submit complete and accurate 

requisite information may result in an administrative penalty as provided for in Public 

Resources Code Section 2774.1).”  The yearly report is required by section 2207, which 

has always required a mine owner or operator to specify “[t]he mining operation’s status 

as active, idle, reclaimed, or in the process of being reclaimed.”  (§ 2207, subd. (a)(6); see 

Stats. 1990, ch. 1097, § 2, p. 4575.)  Under the law in effect at the time of Donovan’s 

reports, “ ‘Idle’  means to curtail for a period of one year or more surface mining 

operations by more than 90 percent of the operation’s previous maximum annual mineral 

production, with the intent to resume those surface mining operations at a future date.”  

(Former § 2727.1, italics added, see Stats. 1990, ch. 1097, § 3, p. 4578.)  Therefore, had 

Donovan retained an intention to resume operations at a later date, he could have so 

declared on the annual forms, which contained a box to indicate the mine was idle, rather 

than closed.  
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history.  This included his belief in the possible location thereon of part of the “deep blue 

lead” that had proven rich in other places.  Although he stated whether “the deep channel 

can be worked profitably or not, is speculation,” he believed it had possibilities, and his 

intent would be to find a rich investor so that “if expectations failed, losses could be 

written off.”  Nothing in the letter hints at any active mining, and as the Board contends, 

it at best expresses Triplett’s hope that mining--but not necessarily surface mining--

would resume.  Triplett’s nephew, a geological engineer named Jim Brune, declared 

Triplett spoke with him about his belief in the deep blue lead, as well as where on the 

property Triplett “speculated the vein ran” and Triplett’s purported intent to mine the 

property.  Aerial photographs beginning in 1952 show some roads that were later 

expanded, but there was no hard evidence of what they were used for before 1976, and by 

Hardesty’s own interpretation, they covered but a fraction of the property.   

Significantly, at the Board hearing, Hardesty’s counsel conceded the mine was 

dormant until at least the late 1980’s, although counsel attributed this to market forces.  

Hardesty submitted other evidence, but the Board and the trial court could rationally 

reject it.  There was no hard evidence, such as production records, employment records, 

equipment records, and so forth, showing any significant mining after World War II. 

SMARA and Hardesty’s Legal Attacks 

 As indicated, the key date for SMARA purposes is January 1, 1976, when the law 

became operative.  SMARA requires that all surface mining operations have an approved 

reclamation plan and approved financial assurances to implement the plan.  (§ 2770, 

subd. (a).)  At the time of the hearing, the Board served as the lead agency for SMARA 

purposes in the County, although the County retained permitting authority.  (See 

§ 2774.4, subd. (a).)  Persons with existing surface mining operations were required to 

submit reclamation plans by March 31, 1988.  (§ 2770, subd. (b).)  Absent an approved 
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reclamation plan and proper financial assurances (with exceptions not applicable herein) 

surface mining is prohibited.  (§ 2770, subd. (d).)7 

 SMARA was enacted with the knowledge that many miners had extant private 

property rights, and the Legislature wanted to avoid paying compensation therefor.  (See 

§ 2713; Surface Mining Operations—Vested Rights—Permit, Reclamation Requirements, 

59 Ops.Cal.Atty.Gen. 641, 644-645 (1976) (Surface Mining).)  Accordingly, SMARA 

included the following grandfather provision, to avoid any property “takings” claims: 

 

“No person who has obtained a vested right to conduct surface mining 

operations prior to January 1, 1976, shall be required to secure a permit pursuant 

to the provisions of this chapter as long as such vested right continues; provided, 

however, that no substantial changes may be made in any such operation except in 

accordance with the provisions of this chapter.  A person shall be deemed to have 

such vested rights if, prior to January 1, 1976, he has, in good faith and in reliance 

upon a permit or other authorization, if such permit or other authorization was 

required, diligently commenced surface mining operations and incurred substantial 

liabilities for work and materials necessary therefor. . . .  

 

“A person who has obtained a vested right to conduct surface mining 

operations prior to January 1, 1976, shall submit to the lead agency and receive, 

within a reasonable period of time, approval of a reclamation plan for operations 

to be conducted after January 1, 1976, unless a reclamation plan was approved by 

the lead agency prior to January 1, 1976 . . . . 

 

“Nothing in this chapter shall be construed as requiring the filing of a 

reclamation plan for, or the reclamation of, mined lands on which surface mining 

operations were conducted prior to January 1, 1976.”  (Former § 2776, Stats. 

1975, ch. 1131, § 11, italics added.)8 

                                              

7  Section 2770 and some other sections were recently amended.  (See Stats. 2016, ch. 7, 

§ 5.)  We cite to the provisions in effect during the trial court litigation, as do the parties.  

8  Some of this language incorporates the general definition of “vesting” as used in 

building development cases.  (See Avco Community Developers, Inc. v. South Coast 

Regional Com. (1976) 17 Cal.3d 785, 791 [“if a property owner has performed 

substantial work and incurred substantial liabilities in good faith reliance upon a permit 

issued by the government, he acquires a vested right to complete construction in 
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 The first paragraph of section 2776 forms the core of Hardesty’s legal attacks on 

the Board’s decision, because he is of the view that he established a vested right to mine 

through his 19th century mining patents and uncontested pre-World War II mining 

activity, in addition to his contested claims--impliedly rejected by the Board and trial 

court--of post-World War II mining activity.  However, the italicized portion of the 

statute speaks of vested rights to surface mining, not any mining.  “Surface mining 

involves stripping off the top of an area to reach minerals, in contrast to boring down 

through tunnels or shafts to extract them.”  (Rinehart, supra, 1 Cal.5th at p. 671, fn. 10.) 

Hardesty’s mandamus petition alleged his predecessors-in-interest acquired vested 

rights to mine via federal mining patents, and he alleged “completion of a valid mining 

‘location’ vests equitable title in the locator, authorizes the locator to hold and mine the 

claim indefinitely, and creates a transferrable property interest.”  (Italics added.)  His 

position is that this “vesting” under federal law equates to a “vested” right under 

SMARA, regardless of whether mining was still being conducted when SMARA took 

effect, or of the nature or scope of such mining.   

After a public hearing, the Board adopted proposed findings prepared by Testa, 

and found the evidence did not support Hardesty’s claim.  On June 10, 2010, after receipt 

of objections from Hardesty’s counsel as to several findings, the Board formally denied 

Hardesty’s claim.   

On July 9, 2010, Hardesty filed a mandamus petition to set aside the Board’s 

action, and on January 6, 2015, filed the instant amended petition.  

                                                                                                                                                  

accordance with the terms of the permit”], italics added.)  It is also consistent with 

language from the then-recently adopted California Coastal Zone Conservation Act.  

(Former § 27404; see Ballot Pamp., Gen. Elec. (Nov. 7, 1972), text of Prop. 20, p. 32 

[generally, a permit holder who “diligently commenced construction and performed 

substantial work . . . and incurred substantial liabilities” before act adopted was not 

required to obtain a regional coastal commission permit, if no substantial changes were 

made to the development]; see Urban Renewal Agency v. California Coastal Zone 

Conservation Com. (1975) 15 Cal.3d 577, 582-584.) 
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The trial court denied the petition after a hearing on March 27, 2015, and Hardesty 

timely appealed from the ensuing judgment.   

The Board’s Findings in Detail 

 As stated, the Board adopted proposed findings prepared by Testa, some of which 

reference documents submitted within Hardesty’s RFD.  These findings included the 

following.  The property is located in an area within the County now zoned so as to 

generally prohibit surface mining within 10,000 feet of any residence absent a finding 

that the project would not have any adverse impact on the environment and would not 

discourage residential use.  No evidence of post-World War II mining “other than 

recreational, was presented.”  No production records (such as drill logs, evidence of 

amount of material extracted, or “historic or current sales records”) were produced by 

Hardesty.  “A 1966 date appears written on a tunnel wall; however, there is no evidence 

correlating the existence of that mark with any mining activity.”  “Access roads are 

evident in various aerial photographs; however, there is no adequate evidence to 

demonstrate that such roads were haul roads used for mining purposes.”  Unpermitted 

surface mining by Barney’s beginning around 1991 was halted by the County and the 

Board, and “[r]eclamation was completed to the County’s satisfaction in 1998.”  Further 

unpermitted mining occurred in 2002-2003, until halted by the County.  The County 

never made a finding of vested rights.  No reclamation plan had been submitted by the 

SMARA deadline of March 31, 1988.  Donovan “did not demonstrate an objective 

manifestation of intent to mine all” the property and “No documents or evidence were 

presented to support the overall scale of historic production conducted by” Donovan.9  

                                              

9  There is a claim that at some point Donovan gave Legacy Land a box of documents 

detailing mining activities on the property, in aid of negotiating a sale of the property, but 

that those documents were lost to him, evidently after Legacy Land declared bankruptcy.  

This claim did not have to be believed. 
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 The Board made several “Conclusions of Law,” in part as follows:  Hardesty had 

the burden of proof by a preponderance of the evidence to show vested rights to surface 

mine.  For planned expansion, Hardesty had to produce evidence of clear intent to expand 

“ ‘measured by objective manifestations, and not subjective intent at the time of passage 

of the law, or laws, affecting [his] right to continue surface mining operations without a 

permit.’ ”  (Partly quoting Regs., § 3963, italics omitted.)  “No evidence demonstrating 

authorization to mine was granted from the mid-1940s to January 1, 1976, or to the 

present date as well.”10  “The cessation of mining activities subsequent to World War II, 

lasting through the 1990s and, even then, commencing for a brief period without 

authorization from [the] County and without submission and approval of reclamation 

plans and financial assurances as required by SMARA, coupled with a succession of land 

owners who did not conduct commercial mining operations during that period, precludes 

reliance on the pre-World War II historic gold mining operations as a basis for 

establishing a current vested right to mine” the property.  “The historical record regarding 

gold mining prior to World War II, and the subsequent conduct of owners of the subject 

property demonstrates clear and knowing intent . . . to waive, abandon, or otherwise 

forego any vested right that may have pertained to those pre-World War II mining 

efforts.”  

                                              

10  This finding may be overbroad, as it is not clear any entity required “authorization” 

for surface mining before a County ordinance was adopted in 1979, as Hardesty insists.  

But this does not change the lack of proof his predecessors “commenced surface mining 

operations” (§ 2776, italics added) before SMARA took effect in 1976.  Contrary to 

Hardesty’s reading, the Attorney General did not opine that the lack of need of further 

approvals precludes a finding of substantial changes in the nature of the mining, but 

opined that each case turned on its particular facts--i.e., whether changes were 

substantial--and that needing further approvals would “certainly constitute” a substantial 

change.  (Surface Mining, supra, 59 Ops.Cal.Atty.Gen. at pp. 643, 655-656.)  
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 A formal resolution recites the Board accepted Testa’s findings “and determined 

that a preponderance of evidence did not exist that demonstrated Big Cut Mine has vested 

rights” and the “Board denies the claim of vested right of Big Cut Mine’s proposed 

surface mining operation located in the County.”   

The Trial Court’s Ruling in Detail 

The trial court found the Board’s decision adequately linked the evidence with the 

findings.  The trial court agreed with Hardesty that the party asserting abandonment had 

the burden of proof, but rejected Hardesty’s claim that the Board shifted the burden of 

proof on this issue to Hardesty, as nothing in the Board’s findings addressed the point one 

way or another, and “it is presumed that the Board acted properly.”  The trial court 

granted a motion to augment the record with declarations from Testa, Will Arcand, and 

Richard Thalhammer, described, post, and found no improper ex parte communications 

occurred.   

 The trial court also rejected Hardesty’s view that the federal patents vest in him a 

right to mine the property regardless of what was happening on the effective date of 

SMARA, finding a lawful nonconforming use must be extant on such date.  

Separately, the trial court found that even if Hardesty’s legal view were correct, 

“the evidence shows there were substantial changes in the use of the property” in that 

“there is virtually no evidence of mining activities during the period from the 1940s 

through the 1980s” and even if there were, “aerial photos suggest any mining was limited 

to at most about six-tenths of an acre.  For the vested right to include the remainder of the 

. . . property, [Hardesty] would have to produce objective evidence demonstrating that the 

owners clearly intended, on the effective date of [SMARA], to expand mining in to the 

remainder of the property.  There is no such evidence in the record.”  Further, the nature 

of the mining had shifted from hydraulic, drift, and tunnel mining, to open-pit (that is, 

surface) mining, reflecting a substantial change in use.   
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Finally, the trial court found any vested right that may have existed had been 

abandoned:  “There is a clear manifestation of intent to discontinue mine operations 

during the period from the 1940s to until the early 1990s, and again when Mr. Donovan 

intentionally ‘closed’ the mine to facilitate a sale of the property.”   

 Accordingly, the trial court denied Hardesty’s administrative mandamus petition. 

DISCUSSION 

I 

Vested Rights Claims 

Hardesty contends that the existence of federal mining patents confers vested 

mining rights forever, and that the Board and trial court erred by adding additional 

requirements, namely, continued mining operations, to find a vested right under SMARA.  

He further contends the trial court misapplied the “nonconforming use” zoning doctrine 

and thereby reached an erroneous conclusion.  He adds that the Board and trial court 

misapplied the doctrine of abandonment.  Because these three contentions of legal error 

overlap, we address them together.   

Hardesty principally relies on the first paragraph of section 2776, arguing that he 

has a vested right to mine the property at issue.  In his view, his federal mining patents, 

which would have been issued only upon proof of actual mining operations--though not 

necessarily surface mining operations--not only conveyed title to the property, they 

conveyed a vested right to mine.  He contends that because those patents predate 1976, he 

is covered by section 2776’s grandfather provision.  

As we will explain, we agree the patents conferred on Hardesty vested rights as a 

property owner, but that is not the same as a vested right to mine the property absent 

compliance with state environmental laws.  The Board and the trial court correctly 

concluded Hardesty had to show active surface mining was occurring on the effective 

date of SMARA, or at the very least show objective evidence that the then-owner 

contemplated resumption of such activities.  Under the facts, viewed in the appropriate 
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light, Hardesty did not carry his burden to show that any mining was occurring or any 

intent to mine existed on the relevant date.  Further, the Board and trial court correctly 

applied the “nonconforming use” and abandonment doctrines to the facts herein. 

 A.  Legal Effect of a Federal Mining Patent 

 Early federal policy had been to reserve federal lands, but this shifted after the 

Civil War due to the need to pay off the ensuing national debt, and the West--then almost 

entirely owned by the federal government--was opened to mineral exploration.  (See 

Western Aggregates, supra, 101 Cal.App.4th at pp. 293-294.)  Since that time, after 

locating a claim and performing certain work and other requirements, the “holder of a 

perfected mining claim may secure a patent to the land by complying with the 

requirements of the Mining Act and regulations promulgated thereunder . . . and, upon 

issuance of the patent, legal title to the land passes to the patentholder.”  (California 

Coastal Comm’n v. Granite Rock (1987) 480 U.S. 572, 575-576 [94 L.Ed.2d 577, 588] 

(Granite Rock); see Pathfinder Mines Corporation v. Hodel (9th Cir. 1987) 811 F.2d 

1288, 1291.)11 

 But “ ‘the State is free to enforce its criminal and civil laws’ on federal land so 

long as those laws do not conflict with federal law.  [Citation.]  The Property Clause itself 

does not automatically conflict with all state regulation of federal land.  Rather, . . . 

‘[a]bsent consent or cession a State undoubtedly retains jurisdiction over federal lands 

within its territory, but Congress equally surely retains the power to enact legislation 

respecting those lands pursuant to the Property Clause.  And when Congress so acts, the 

federal legislation necessarily overrides conflicting state laws under the Supremacy 

Clause.’ ”  (Granite Rock, supra, 480 U.S. at pp. 580-581 [94 L.Ed.2d at p. 591], italics 

                                              

11  We accept for purposes of this appeal that Hardesty’s predecessors performed the 

work then required by the federal government.  (See Rogers v. DeCambra (1901) 132 

Cal. 502, 505-506 [federal land officials presumed to have followed proper procedures].) 
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added; see State Regulation of Mining in Death Valley National Monument, 60 

Ops.Cal.Atty.Gen. 162, 163 (1977) [“California can regulate all mining within the Death 

Valley National Monument . . . regardless of land ownership status, pursuant to 

[SMARA], subject to preemption in particular instances of conflict with federal law”].)  

It is well settled that environmental concerns about mining and its after-effects are 

legitimate matters for state regulation.  (See Death Valley, supra, 60 Ops.Cal.Atty.Gen. 

162; State ex rel. Andrus v. Click (1976) 97 Idaho 791, 798-799 [554 P.2d 969, 976-977] 

(Andrus).)   

 Indeed, in a case involving a different open-pit mine also operated by Hardesty, 

we rejected his view that a “vested right” to mine under SMARA obviates the need to 

comply with state environmental laws:  “Hardesty has cited no authority standing for the 

proposition that the holder of a vested mining right is exempt from complying with 

California’s air pollution laws.”  (Hardesty v. Sacramento Metropolitan Air Quality 

Management Dist. (2011) 202 Cal.App.4th 404, 427.) 

The United States Supreme Court has acknowledged that some state laws, 

although purportedly passed to regulate mining, could have the effect of halting all 

productive use of federally patented mining areas.  “The line between environmental 

regulation and land use planning will not always be bright; for example, one may 

hypothesize a state environmental regulation so severe that a particular land use would 

become commercially impracticable.”  (Granite Rock, supra, 480 U.S. at p. 587 [94 

L.Ed.2d at p. 595].)  But the high court went on to hold that this result was generally 

permissible, and only precluded where a direct conflict between a state and a federal law 

was presented.  (Id. at pp. 587-588 [94 L.Ed.2d at pp. 595-596].)   

 In a recent case involving a state prohibition (a moratorium) on dredge mining, our 

Supreme Court rejected the view that state laws that impact or even halt mining 

necessarily conflict with federal mining laws.  Instead, the general purpose of federal 

mining laws is to delineate “the real property interests of miners vis-à-vis each other and 
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the federal government.”  (Rinehart, supra, 1 Cal.5th at p. 663.)  “[T]he one area where 

the law does intend to displace state law is with respect to laws governing title.  In other 

areas, state and local law are granted free rein.”  (Ibid.)  “The mining laws were neither a 

guarantee that mining would prove feasible nor a grant of immunity against local 

regulation, but simply an assurance that the ultimate original landowner, the United 

States, would not interfere by asserting its own property rights.”  (Id. at p. 666.)  “[I]f 

Congress intended to do more, we can reasonably infer it would have said so.  It did not; 

indeed, quite to the contrary, it specifically noted the continuing obligation of miners 

with possessory interests, such as Rinehart, to obey state law.  [Citations.]  Collectively, 

the text and legislative history reveal no intent to displace state law.”  (Id. at p. 667.) 

 Most of the cases relied on by Hardesty which address vested mining rights 

involve disputes between competing private claimants, not between miners and 

government entities seeking to regulate them, and most predate Granite Rock.  (See, e.g.,  

Watterson v. Cruse (1918) 179 Cal. 379 [competing claim locators sought injunction]; 

Ames v. Empire Star Mines Co., Ltd. (1941) 17 Cal.2d 213 [injunction and accounting]; 

Favot v. Kingsbury (1929) 98 Cal.App. 284, 287-289 [suit to restrain issuance of state 

patent to competing claimants]; Brown v. Luddy (1932) 121 Cal.App. 494, 503-504 [quiet 

title]; Montgomery v. Gerlinger (1956) 146 Cal.App.2d 650 [quiet title].) 

In his reply brief, Hardesty “does not dispute that a state may impose permit 

requirements that qualify as ‘environmental regulation.’ ”  He then cites cases holding 

that regulations were found preempted by federal mining law.  His evident view is that if 

he cannot comply with a state law regarding vesting of nonconforming use (i.e., 

SMARA), that state law necessarily impairs his right to mine contrary to federal law.  

But, as just explained, Rinehart rejects this view of the law. 

 For example, Hardesty relies heavily on South Dakota Mining Ass’n., Inc. v. 

Lawrence County (8th Cir. 1998) 155 F.3d 1005, where a local ordinance prohibited new 

permits for surface mining, and companies that had mined for many years sued to enjoin 
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the ordinance.  (Id. at p. 1007.)  Lawrence County held the ordinance was preempted 

because “The ordinance’s de facto ban on mining on federal land acts as a clear obstacle 

to the accomplishment of the Congressional purposes and objectives embodied in the 

Mining Act.”  (Id. at p. 1011.)  However, our Supreme Court summarized Lawrence 

County and rejected its analysis as follows:   

 

“We do not disagree that Congress adopted a real property regime in the 

Mining Law of 1872 with the larger purpose in mind of encouraging ongoing 

mineral exploration across the West.  Where we part company is with the 

conclusion that such general, overarching goals would be frustrated by state and 

local determinations that the use of particular methods, in particular areas of the 

country, would disserve other compelling interests.  Congress could have made 

express that it viewed mining as the highest and best use of federal land wherever 

minerals were found, or could have delegated to federal agencies exclusive 

authority to issue permits and make accommodations between mining and other 

purposes.  It did neither, instead committing miners to continued compliance with 

state and local laws (30 U.S.C. § 26) and endorsing limits on destructive mining 

techniques imposed under such laws [citation].  These actions cannot be 

reconciled with the view that Congress intended preemption of such state and local 

determinations.”  (Rinehart, supra, 1 Cal.5th at p. 672.) 

Thus, Rinehart rejected the view that state laws that make mining more difficult or 

even impracticable necessarily conflict with Congressional intent, and we are bound to do 

the same.  (See Auto Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 455.) 

 Hardesty also relies on Brubaker v. Bd. of County Commrs., El Paso County 

(Colo. 1982) 652 P.2d 1050, where holders of unpatented mining claims unsuccessfully 

sought local permits for test drilling approved by the federal government to see if they 

had located “valuable mineral deposits under federal mining law.”  (Id. at p. 1052.)  

Brubaker held the local entity sought “to prohibit the very activities contemplated and 

authorized by federal law” and therefore presented an obstacle to federal policy.  (Id. at 

pp. 1056-1057.)  However, as explained by our Supreme Court, Brubaker was decided 

before Granite Rock, and therefore is not persuasive.  (Rinehart, supra, 1 Cal.5th at p. 

671.)  Further, other cases have recognized the legitimacy of applying environmental 
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laws, even if they increase the costs of mining.  (See Andrus, supra, 97 Idaho at p. 797 

[554 P.2d at p. 975] [“Neither the requirement of obtaining a permit or of restoring the 

land render it impossible to exercise [mining] rights specifically granted by the federal 

legislation, although they may make it more difficult”].) 

SMARA itself does not preclude Hardesty from mining.  SMARA was enacted 

with respect for extant mining operations and merely requires assurances that surface 

mining operations develop adequate reclamation plans, a neutral state environmental rule.  

It also allowed then-active surface mines to bypass the need to obtain a local permit.  The 

fact that application of SMARA’s requirements to a particular operation might make it 

more expensive to mine, perhaps to the point where mining is infeasible, is not precluded 

under Rinehart.  (See also Andrus, supra, 97 Idaho at p. 797 [554 P.2d at p. 975].)   

To the extent Hardesty contends he has a vested right to surface mine under 

section 2776, he simply failed to carry his burden to prove any substantial surface mining 

on the property had been conducted by that date.  As the trial court found, substantial 

evidence shows that prior mining had been hydraulic, tunnel, and drift mining, not 

surface mining, which began in the 1990’s, and which represented a substantial change, 

contrary to former section 2776’s requirement “that no substantial changes may be made 

in any such operation except” according to SMARA’s terms.  The evidence before the 

Board supports this finding.   

Accordingly, federal mining patents, alone, do not satisfy section 2776.12 

                                              

12  Because Hardesty has not yet applied for a permit, it would be premature to hold that 

the permit process directly conflicts with some specific federal law.  (See Granite Rock, 

supra, 480 U.S. at pp. 588-589 [94 L.Ed.2d at pp. 596-597] [party sought injunctive and 

declaratory relief, did not know what permit requirements would actually be imposed, 

and therefore was limited to arguing that no permit could be required under any 

circumstances].)  References in the record and briefs to a 1979 County permit ordinance 

are unnecessary to address, because this appeal does not turn on it, nor were the Board’s 

or trial court’s findings hinged on noncompliance therewith, although an extraneous 
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 B.  Proof of a Nonconforming Use 

 To show he had a vested right to engage in mining on the property, Hardesty’s 

briefing emphasizes evidence of mining on the property before 1976.  However, Hardesty 

failed to prove any mining was occurring on or even reasonably before the date SMARA 

took effect.  SMARA was designed to allow existing, operating surface mines to continue 

operating after its effective date without the need to obtain local permits.  SMARA’s 

grandfather provision does not extend to truly dormant mines.  

Hansen Brothers Enterprises, Inc. v. Board of Supervisors (1996) 12 Cal.4th 533 

(Hansen Brothers)--consistent with a long line of zoning cases--holds that a use must be 

present at the time a new law takes effect, to be considered a nonconforming use.  (Id. at 

pp. 540-568; see Communities for a Better Environment v. South Coast Air Quality 

Management Dist. (2010) 48 Cal. 4th 310, 323, fn. 8 [“the traditional protection for 

nonconforming uses established at the time zoning restrictions become effective”], italics 

added; McCaslin v. City of Monterey Park (1958) 163 Cal.App.2d 339, 346 [“A 

nonconforming use is a lawful use existing on the effective date of the zoning restriction 

and continuing since that time in nonconformance to the ordinance”], italics added.)  

Neither a dormant nor an abandoned use is a nonconforming use.  (Hansen Brothers, at p. 

552 [“Nonuse is not a nonconforming use”].)  As stated by our Supreme Court, “ ‘The 

ultimate purpose of zoning is . . . to reduce all nonconforming uses within the zone to 

conformity as speedily as is consistent with proper safeguards for the interests of those 

affected.’  [Citation.]  We have recognized that, given this purpose, courts should follow 

a strict policy against extension or expansion of those uses.  [Citation.]  That policy 

necessarily applies to attempts to continue nonconforming uses which have ceased 

operation.”  (Hansen Brothers, at p. 568, italics added.) 

                                                                                                                                                  

portion of the trial court’s ruling references it and Testa’s report mentioned it to explain 

that two separate periods of post-SMARA surface mining (by Barney’s and by Donovan) 

were “unpermitted.” 
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It was Hardesty’s burden to prove he was conducting a nonconforming use at the 

time the law changed.  (See Hansen Brothers, supra, 12 Cal.4th at p. 564; Calvert v. 

County of Yuba (2006) 145 Cal.App.4th 613, 629 (Calvert); Melton v. City of San Pablo 

(1967) 252 Cal.App.2d 794, 804 [“The burden of proof is on the party asserting a right to 

a nonconforming use to establish the lawful and continuing existence of the use at the 

time of the enactment of the ordinance”], second italics added.)  Here, the relevant date is 

January 1, 1976, when SMARA took effect.  The evidence, construed in the light most 

favorable to the Board’s and the trial court’s decisions, shows that no mining had been 

occurring for decades.  Because, as explained, ante, Hardesty has forfeited any 

evidentiary contentions by portraying the evidence in the light most favorable to himself, 

we are not obliged to respond point-by-point to his many misstatements of the facts on 

this issue.   

In Stokes v. Board of Permit Appeals (1997) 52 Cal.App.4th 1348, Stokes bought 

a vacant property in 1993 that had been used as a bathhouse, but not for at least seven 

years.  In 1985, new zoning rules took effect.  (Id. at p. 1351.)  Local laws allowed legal, 

nonconforming uses to continue unless, inter alia, they had been discontinued or 

abandoned, and deemed a three-year period of disuse to reflect an intent to abandon.  (Id. 

at pp. 1351-1352.)  Stokes obtained permits and began work, but was stopped on the 

ground the long vacancy meant he had to obtain a conditional use permit.  (Id. at p. 

1352.)  A local board upheld the stop order in part because the bathhouse had been closed 

for at least three years.  (Id. at pp. 1352-1353.)  Acknowledging that mere discontinuance 

of use does not necessarily reflect an intent to abandon, though it is a factor that may help 

show abandonment, Stokes explained that “Stokes’s predecessors had completely vacated 

the building for seven years and the building had not been used for any purpose at the 

time [Stokes] took possession.  There are no facts to which Stokes can point as evidence 

the prior owners intended to and in fact did continue to operate the property as a 

bathhouse or for a related use.”  (Id. at pp. 1355-1356.) 
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Here, the evidence shows Donovan bought a mine already in a state of disuse, 

much as Stokes bought a long-closed bathhouse.  (See also Walnut Properties, Inc. v. 

City Council (1980) 100 Cal.App.3d 1018, 1024 [party bought a closed movie theater, 

“In other words, the property was not being put to a lawful use which use continued up to 

and after the time the use became unlawful or nonconforming”].)  Donovan then certified 

to the government that the mine was closed in order to sell it.  In the Legacy Land 

depositions, Donovan testified his intent in trying to sell the property “was to let them 

buy the property and [then] move on”; his wife in turn testified “everything was going to 

be closed so we could move and have our life together.”  This vitiates the claim he did 

not know what he was doing, or that he retained some subjective intention to mine, or 

have his successors mine the property, as Hardesty contends.   

Further, the record shows a proposed significant change in use since pre-1976 

times.  “The continuance of a nonconforming use ‘is a continuance of the same use and 

not some other kind of use.’ ”  (County of San Diego v. McClurken (1951) 37 Cal.2d 683,  

688; see Edmonds v. County of Los Angeles (1953) 40 Cal.2d 642, 651 [“enlargement of 

plaintiffs’ trailer court to accommodate 30 more trailers is clearly a different use”]; 

County of Orange v. Goldring (1953) 121 Cal.App.2d 442, 446-447].)  Surface mining is 

a changed use on Hardesty’s property, when contrasted with the pre-SMARA use.  Nor 

can Hardesty persuasively rely on post-1976 unpermitted surface mining--twice halted by 

the government--to show that surface mining was an extant use before 1976. 

 C.  Abandonment  

 As an alternate basis for decision, the Board and the trial court found any right to 

mine was abandoned.   

Preliminarily, we agree with Hardesty that extractive industries like mining often 

exist at the mercy of market forces.  If the price dips, an operator may scale back or cease 

active operations, while retaining the intention to resume operations when prices recover.  

As an illustration of this, Hansen Brothers described a sister-state case where “the failure 
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to operate a concrete mixing facility for six months during a business slowdown, while 

the operator filled orders from another plant, was not a cessation of operation.  There . . . 

the plant, equipment, inventory, and utilities were maintained throughout the period and 

the plant could be made operational within two hours.”  (Hansen Brothers, supra, 12 

Cal.4th at p. 569, italics added.)  The question in such cases is whether there is an intent 

to abandon or permanently cease operations, or instead a business judgment that a 

temporary--even if prolonged--hiatus should be made.  Otherwise, as Hardesty suggests, 

an operator might be forced to continue operations at a loss--perhaps for decades--in 

order to await market recovery at some unknowable future point. 

But this does not mean that every operator who closes a mine because of economic 

reasons retains an intention to reopen the mine one day, although we accept Hardesty’s 

theoretical point that fluctuating mineral prices may induce an operator to close a mine 

temporarily while retaining the intention to reopen, to ride out the market.  (See Hansen 

Brothers, supra, 12 Cal.4th at pp. 545-546, 569) [demand for mined aggregates fluctuates 

with the market; temporary closure during a business slowdown does not of itself 

constitute abandonment]; accord, Pardee Construction Co. v. California Coastal Com. 

(1979) 95 Cal.App.3d 471, 475, 481-482 [after building most planned units, developer 

allowed permits to lapse during a recession, but intended to complete remaining units 

when “sales warranted their construction”; held, no abandonment of vested right]; cf. 

Miscovich v. Trych (Alaska 1994) 875 P.2d 1293, 1296 [“Because government control 

held gold prices at $35 per ounce . . . mining was not economically feasible”].)  But that 

does not mean all gold mines were closed because of low prices, with the intent to reopen 

when profitable.  In other words, the fact national gold prices were low until shortly 

before SMARA took effect (January 1, 1976) does not compel a finding that future 

mining was intended by Hardesty’s predecessors. 

 As stated by Hansen Brothers, in the zoning context, “ ‘[A]bandonment of a 

nonconforming use ordinarily depends upon a concurrence of two factors: (1) An 
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intention to abandon; and (2) an overt act, or failure to act, which carries the implication 

the owner does not claim or retain any interest in the right to the nonconforming use 

[citation].  Mere cessation of use does not of itself amount to abandonment although the 

duration of nonuse may be a factor in determining whether the nonconforming use has 

been abandoned [citation].’ ”  (Hansen Brothers, supra, 12 Cal.4th at p. 569, italics 

added.)  Apart from adding his view that precedent states abandonment must be shown 

by clear and convincing evidence by the party relying on abandonment, Hardesty does 

not dispute the Hansen Brothers test as to abandonment.   

Hardesty relies on cases such as Gerhard v. Stephens (1968) 68 Cal.2d 864, which 

held “abandonment hinges upon the intent of the owner to forego all future conforming 

uses of his property and the trier of fact must find the conduct demonstrating the intent 

‘so decisive and conclusive as to indicate a clear intent to abandon.’ ”  (Id. at p. 889.)  

Assuming that equates to “clear and convincing” evidence, we find it difficult to conceive 

of clearer evidence of an intent to abandon than a certified statement by the owner to the 

government that the mine has been closed with no intent to reopen it, and the Board and 

the trial court could rationally find Donovan’s statement meant what it said.  Indeed, at 

the hearing one Board member gave his opinion that “the statements signed by the 

operator that the site is abandoned and reclamation is complete really [are] dispositive at 

this point and that bell cannot be un-rung by creative discussion later.”  Although the 

statement of one Board member does not necessarily reflect the views of the entire 

Board, here it would be rational for the whole Board to adopt that view.13   

                                              

13  A leading treatise states that “[a]n abandonment may be effected by an instrument of 

relinquishment filed in the land office.”  (2 Lindley on Mines (3d ed. 1914) 

Abandonment and Forfeiture, § 644, p. 1601.)  Here, Donovan filed with the government 

an instrument stating with exquisite clarity his intent to discontinue mining, consistent 

with the treatise. 

298 of 315



26 

As for Hardesty’s view that the Board misapplied both the standard of proof and 

burden of proof, the Board found “clear and knowing intent” by Hardesty’s predecessors 

to abandon.  In our view, that was an adequate finding under a “clear and convincing” 

standard, particularly because, like the trial court did, we must presume the Board applied 

the correct law.  (Evid. Code, § 664 [presumption that official duty has been performed]; 

see Milligan v. Hearing Aid Dispensers Examining Com. (1983) 142 Cal.App.3d 1002, 

1008.)  Further, the clear tenor of the factual findings, given the evidence, renders 

irrelevant any error about who bore the burden of proof. 

Here, the evidence of abandonment was overwhelming.  Although possibly 

Triplett had dreams of someone finding the elusive deep blue lead, he did not actually 

mine for many, many years.  Further, a person’s subjective “hope” is not enough to 

preserve rights; a desire to mine when a land-use law takes effect is “measured by 

objective manifestations and not by subjective intent.”  (Calvert, supra, 145 Cal.App.4th 

at p. 623.)  Critically, Donovan certified to the government that all mining had ceased, 

with no intent to resume, which was uniquely persuasive evidence of abandonment.  

Indeed, it is difficult to conceive of clearer evidence that the mine was permanently 

closed than Donavan’s certification, which is direct evidence of Donovan’s intent to 

classify the mine as closed with no intent to reopen.  Hardesty contends Donovan was 

illiterate, and that Donovan had been directed how to fill out the forms by a County 

employee and therefore the forms do not accurately reflect his true intentions, which 

purportedly were that the property should always be mined.  These points were discussed 

at the Board hearing, and the Board and the trial court were free to weigh the evidence 

and find the documents Donovan filed meant what they said.   

Moreover, two public commentators gave significant statements relevant to 

abandonment, not rebutted at the hearing and not mentioned in Hardesty’s briefs.  First, 

Mary Harris-Nugent, whose family has owned the Harris Ranch bordering the Big Cut 

Mine property since “the mid-1800’s” and who had personally lived on the family ranch 
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for 52 years, stated “to my knowledge, there has been no operational surface mining of 

any kind . . . during my lifetime.  [¶]  The property has remained dormant and abandoned 

until Mr. Donovan purchased it.  He built his home and a road to his ranch and that is 

about all the activity we [have] seen as the closest neighbors to him.”  Second, a neighbor 

of hers, Gail Taxera, has lived on Harris Road, a mile from the proposed mine, for over 

50 years and had “never heard or seen signs of active mining with the exception of the 

activities during the time the Donovans occupied the property.”  (Recall that the 

Donovans did not buy the property until 1988, well after SMARA took effect.)  The 

Board could rationally accept these public statements, corroborated by other information 

before the Board.  They dovetail with Donovan’s own documentation showing he ceased 

mining with no intention to resume.14  Thus, viewed through the appropriate lens, 

overwhelming evidence supports the Board’s and the trial court’s findings of 

abandonment.  

Even if the Board erred in assignment of the burden of proof, the trial court did 

not, and Hardesty has failed to show the outcome at the Board would have differed. 

II 

Adequacy of Administrative Findings 

 In a multi-part claim, Hardesty contends the Board’s findings fail “to bridge the 

analytic gap between the raw evidence” and the Board’s decision so as to prevent this 

court from evaluating the “analytic route the administrative agency traveled from 

evidence to action.”  (Topanga Assn. for a Scenic Community v. County of Los Angeles 

(1974) 11 Cal.3d 506, 515.)  In particular, he claims the decision rests on abandonment 

                                              

14  Hardesty suggests Donovan’s declarations applied to only a very small part of the 

entire property.  Even if true, that point would not account for decades of nonuse and lack 

of hard evidence of mining on the rest of the property.  
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and argues the Board and trial court did not apply legally appropriate rules to find 

abandonment, nor do the facts support such a finding.   

 To the extent Hardesty separately attacks the trial court’s decision in this section 

of his briefing, his points are forfeited, as he has failed to state the facts fairly, as 

explained in our Preliminary Observations, ante.  We will address only his claim that the 

Board’s findings were insufficient as a matter of law. 

 Two of the Board’s findings were as follows:   

 

“The cessation of mining activities subsequent to World War II, lasting 

through the 1990s and, even then, commencing for a brief period without 

authorization from El Dorado County and without submission and approval of 

reclamation plans and financial assurances as required by SMARA, coupled with a 

succession of land owners who did not conduct commercial mining operations 

during that period, precludes reliance on the pre-World War II historic gold 

mining operations as a basis for establishing a current vested right to mine on 

Claimant’s property.”  (Italics added.)   

 

“The historical record regarding gold mining prior to World War II, and the 

subsequent conduct of owners of the subject property demonstrates clear and 

knowing intent by the claimant’s predecessors to waive, abandon, or otherwise 

forego any vested right that may have pertained to those pre-World War II mining 

efforts.”  (Italics added.)   

These findings show the Board credited evidence presented to it--disputed by 

Hardesty but nonetheless substantial, as recounted above--that Hardesty’s predecessors 

(1) stopped active mining operations long before 1976, and (2) abandoned the mine.  

Administrative findings suffice when they both “inform the parties of the bases on 

which to seek review” and “permit the courts to determine whether the [administrative] 

decision is based on lawful principles.”  (McMillan v. American General Finance Corp. 

(1976) 60 Cal.App.3d 175, 185; see Environmental Protection Information Center v. 

California Dept. of Forestry & Fire Protection (2008) 44 Cal.4th 459, 516 [“The findings 

do not need to be extensive or detailed.  ‘ “[W]here reference to the administrative record 

informs the parties and reviewing courts of the theory upon which an agency has arrived 
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at its ultimate finding and decision it has long been recognized that the decision should be 

upheld  if the agency ‘in truth found those facts which as a matter of law are essential to 

sustain its . . . [decision]’ ” ’ ”].)   

The Board’s findings here are sufficiently clear to permit judicial review, and 

further evidentiary detail was not necessary.  This is not a case where there were many 

possible analytical routes to a decision:  Either Hardesty and his predecessors mined (or 

intended to mine) the property actively before the relevant date or they did not, and 

Donovan either abandoned any right to mine by declaring the mine closed with no intent 

to reopen or he did not.  The Board was presented with two starkly contrasting versions 

of history and emphatically rejected Hardesty’s version.  Contrary to Hardesty’s implicit 

view, the Board was not required to discuss and dissect the raw evidence item-by-item.  

“Here, the analytic route is clear.”  (Singh v. Davi (2012) 211 Cal.App.4th 141, 152.)   

Accordingly, we agree with the trial court that the Board’s findings were adequate. 

IV 

Procedural Due Process 

 Hardesty contends the Board violated procedural due process because “after 

Hardesty requested a determination of vested rights, the Board’s Executive Officer met 

with the County to discuss matters at issue, and reviewed the County’s file.  The 

County file was not submitted as part of the record, and no County witness appeared in 

person at the hearing.”  In his view, the contact between Testa and the County tainted the 

Board’s hearing process.  We disagree. 

 Hardesty relies on the rule that “one adversary should not be permitted to bend the 

ear of the ultimate decision maker or the decision maker’s advisers in private.”  

(Department of Alcoholic Beverage Control v. Alcoholic Beverage Control Appeals Bd. 

(2006) 40 Cal.4th 1, 5 (Beverage Control).)  But the flaw in Hardesty’s claim is that 

Testa provided written reports to the Board that were in the public record and available to 

Hardesty, and there is no evidence that he provided any other information to the Board or 
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its members.  Although Testa discussed the facts with County officials, no information 

from those discussions was shared with the Board except as reflected by Testa’s reports.  

There is no evidence Testa gave the Board information not available to Hardesty. 

The trial court granted a motion to augment the administrative record with 

declarations, a ruling not challenged on appeal.  Testa declared he had no 

communications with the Board, or any member or advisor thereof about Hardesty’s 

matter, except at public hearings, but spoke with Arcand and Thalhammer.  Arcand, a 

senior engineering geologist with the Board, had no communications with the Board, or 

any member or advisor thereof about Hardesty’s matter, but did speak with Testa.  

Thalhammer, a former deputy attorney general, had acted as the Board’s legal advisor, 

had no communications with the Board, or any member or advisor thereof regarding 

Hardesty’s matter, except at public hearings, but he did speak with Testa.  This evidence 

supports the trial court’s finding there were no ex parte communications with the Board.  

Everything Testa told the Board was a matter of public record and known to Hardesty.   

Hardesty’s complaint that Testa’s discussions with County officials were improper 

ex parte communications is unsupported by authority holding a person who writes a 

publicly available report must include summaries of every source of information, 

therefore the point “is deemed to be without foundation and requires no discussion by the 

reviewing court.”  (Atchley v. City of Fresno (1984) 151 Cal.App.3d 635, 647.)   

Further, as the trial court put it, not only was there “internal separation” between 

Testa and the Board, “Testa did not act as an advisor to the Board, but as an advocate for 

the agency.  Thus, it was not inappropriate for [him] to communicate with the County or 

to prepare a ‘staff recommended’ decision prior to the hearing.  It was up to the members 

of the Board to decide whether to accept that recommendation.”15   

                                              

15  Hardesty suggests the Board was limited to considering “submitted evidence . . . not 

to develop or investigate the facts.”  But the Board may consider “additional evidence” 
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 In the lead case relied on by Hardesty, Beverage Control, supra, 40 Cal.4th 1, our 

Supreme Court invalidated a procedure whereby an agency prosecutor at the ALJ hearing 

then provided ex parte information to the full board.  But Beverage Control also held that 

“nothing in the [Administrative Procedures Act] precludes the ultimate decision maker 

from considering posthearing briefs submitted by, and served on, each side.  The 

Department if it so chooses may continue to use the report of hearing procedure, so long 

as it provides licensees a copy of the report and the opportunity to respond.”  (Id. at p. 

17, italics added; see City of Pleasanton v. Board of Administration (2012) 211 

Cal.App.4th 522, 531-532.)  Beverage Control did not hold that a public entity “is 

precluded from soliciting or receiving a written analysis and recommendation from the 

agency’s prosecuting attorney delivered to it as part of a public agenda packet along with 

the adversary’s opposing analysis and recommendation.”  (Pleasanton, at p. 533.)   

Hardesty contends anything Testa learned from the County should have been 

disclosed to him, but as the trial court correctly found, assuming any communications 

from the County that were not included in Testa’s report took place, they would be 

irrelevant because they could not have affected the Board’s decision.  This is not a 

situation where the Board received ex parte information but denies it was considered.  

(Cf. Beverage Control, supra, 40 Cal.4th at p. 16 [“the agency engaging in ex parte 

discussions cannot raise as a shield that the advice was not considered”].)  Further, before 

the hearing Hardesty had access to a letter from the County formally opposing his RFD, 

which describes the County’s factual and legal objections.  Thus, Hardesty had access to 

the County’s views and an opportunity to respond, even if he did not know precisely what 

                                                                                                                                                  

(see Regs., §§ 3956, 3961, subd. (b)) and it is both commonplace and unobjectionable for 

a public entity to consider a staff report made public before a hearing.  (See, e.g., Today’s 

Fresh Start, Inc. v. Los Angeles County Office of Education (2013) 57 Cal.4th 197, 225-

230; Tily B., Inc. v. City of Newport Beach (1998) 69 Cal.App.4th 1, 14-15.) 
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the County may have told Testa apart from what Testa included in his report to the 

Board.   

Thus, we agree with the trial court that there was no procedural unfairness. 

DISPOSITION 

 The judgment is affirmed.  Hardesty shall pay the Board’s costs of this appeal.  

(See Cal. Rules of Court, rule 8.278(a).) 

 

 

 

           /s/  

 Duarte, J. 

 

 

 

We concur: 

 

 

 

          /s/  

Nicholson, Acting P. J. 

 

 

 

 

          /s/  

Butz, J. 
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 THE COURT: 

 Plaintiffs Joe Hardesty et al., have filed a petition for rehearing with this court.  

Nonparty Steven L. Mayer of Arnold & Porter Kaye Scholer LLP has filed a request for 

publication with this court.  It is hereby ordered:   

 1. Petitioners’ petition for rehearing is denied. 

 2. The opinion in the above-entitled matter filed April 17, 2017, was not 

certified for publication in the Official Reports.  For good cause it now appears part I of 

the opinion should be published in the Official Reports and it is so ordered. 

 

 

BY THE COURT: 

 

 

 

          /s/  

Nicholson, Acting P. J. 

 

 

 

          /s/  

Butz, J. 

 

 

 

          /s/  

Duarte, J. 
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EDITORIAL LISTING 
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CA Vested Rights Law

PRESENTATION FOR THE CONSTRUCTION MATERIALS ASSOCIATION OF CALIFORNIA 
HOLIDAY INN CAPITOL PLAZA, SACRAMENTO, CA  
FEBRUARY 5, 1998  

VESTED MINING RIGHTS AND

THE RIGHT TO EXPAND 
OPERATIONS

 BY  MARK D. HARRISON, ESQ. 

1. VESTED MINING RIGHTS---WHAT ARE THEY?

- Property right to continue operating in a certain location and in a certain way without
being required to conform to all current land use restrictions.

- Legally, a vested mining right is a "nonconforming use" of land. The California
Supreme Court has defined a nonconforming use this way:

   A legal nonconforming use is one that existed lawfully before a zoning restriction 
became effective and that is not in conformity with the ordinance when it continues 
thereafter.  [Citations omitted] The use of the land, not its ownership, at the time the use 
becomes nonconforming determines the right to continue the use. Transfer of title does 
not affect the right to continue a lawful nonconforming use which runs with the land 
[Citations omitted]...  
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  Hansen Brothers Enterprises v. Board of Supervisors, 12 Cal. 4th 533, 540 fn.1 
(1996)("Hansen").  

2. FOR WHOM ARE VESTED RIGHTS IMPORTANT?

- Owners and operators of vested, nonconforming operations.

- Companies who are considering purchasing or leasing such operations.

- Owners and operators who are doing business under older, open-ended use permits.

3. WHY IS IT IMPORTANT TO KNOW YOUR LEGAL RIGHTS?

- Vested, nonconforming uses of all kinds are disfavored by the law and by planning
agencies.

- The public (including many local planners, state regulators and the judiciary) have an
ingrained, negative attitude towards mining uses. When asserting your rights to
continue or expand a vested operation, you can expect, and must prepare for,
opposition.

4. HOW IS THE SCOPE AND EXTENT OF A VESTED MINING RIGHT DEFINED?

A. Geographical Scope.

- Land use agencies will often argue that a use permit is required when a vested
mining use seeks to expand operations into areas of the property not previously mined. 

- In 1996, the California Supreme Court in Hansen Brothers Enterprises v. Board of
Supervisors, 12 Cal. 4th 533 (1996), rejected this argument. The Supreme Court 
established the rule that a vested mining right ordinarily includes the right to complete 
mineral extraction from the entire mining property. The miner, however, must have 
"objectively manifested" its intent to mine the entire tract at the time the use first 
became nonconforming (usually at the time a use permit was first required).  

- Hansen did not discuss what facts are sufficient to show  the required "objective
manifestation" of intent to mine the entire tract  Law from other states, however, 
suggests that all operational factors are considered, such as 1) the physical nature of 
the mining parcel; 2) whether the mine consists of one or more parcels; 3) the steady 
continuation of mining (including the stockpiling) over time; 4) the existence of roads on 
the property; 5) where processing facilities are located on the property; and 6) the type 
of mining equipment used on the site.  
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- Based on these factors, it is usually the case that a typical commercial mining
operation can show that it "objectively manifested" the intent to mine the entire tract. 
The vested right, therefore, would include the right to enlarge operations to harvest all 
areas of the mine. It is improper for a local agency to limit the geographical scope of the 
mining operation to less than the entire tract.  

B. Operational Scope (Production Volumes).

- Even in cases where the local land use authority recognizes the geographical scope
of the vested use, attempts are sometimes  made to limit the miner's production 
volumes. Vested operators will face the argument that they can not produce at a level 
above their past annual maximum, or at a level above the average of past years 
production or that their increases in production (if allowed at all) should be restricted.  

- Hansen, the only California legal authority that has addressed the question of
whether an increase in production volumes impermissibly intensify or enlarge a vested 
mining use, rejected this argument.  

- The evidence in Hansen was that, at unspecified times in the operation's history,
aggregate production from the mine sometimes reached 200,000 tons (or 133,000 cubic 
yards) per year, although average annual production was far less.  Hansen, supra, 12 
Cal. 4th at 546.   Hansen Brothers' reclamation plan application forecast a minimum 
yearly production of 5000 cubic  yards and a maximum yearly production of 250,000 
cubic yards per year. Id. at 574.  

- The County of Nevada argued that under SMARA section 2776 (prohibiting
"substantial changes" in vested mining operations without first securing a use  permit) 
and its local nonconforming use ordinance (which prohibited "intensification" of a 
nonconforming use), the miner's future operations, as described in the reclamation plan, 
would  impermissibly intensify the operation through an increase in production volumes.  

- The Court began its analysis by stating that "...the natural and reasonable expansion
of a quarry business to meet increased demand is not an impermissible enlargement or 
change in the use of the property." Id. at 572.  The Court treated this conclusion as a 
corollary to the general rule that "an increase in business volume alone is not an 
expansion of a nonconforming use..."  Id. at 573. The Court  found that neither the 
County's nonconforming use ordinance nor SMARA section 2776 contained a 
"prohibition against a gradual and natural increase in a lawful, nonconforming use of a 
property, including quarry property...[W]here increased population created an increased 
demand for the aggregate used in road construction, an increase to meet that demand 
would not be construed as an enlargement or intensification of the use..." Id. Based on 
these legal principles, the Court held: "Unless Hansen Brothers proposes immediate 
removal of quantities of rock which substantially exceed the amount of aggregate 
materials extracted in past years, there is no impermissible intensification of use..." Id. 
at 575.  
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- Hansen, and its discussion of increased production, appears to stand for the
proposition that  a 100% increase in production volumes from a mine (133,000 cubic 
yards to 250,000 cubic yards) is not impermissible intensification of the use. This 
assumes that the mine production in question, like the mine involved  in the Hansen 
case, is market driven and the increase is in response to market forces. The increase , 
to some degree, must be a "gradual and natural" expansion of the use and not an 
increase associated with the addition of massive new industrial instrumentalities or a 
fundamental change in the way the business operates.  

- The significant point to take away from the  Hansen case on the question of volume
is that production increases (even relatively aggressive increases) are clearly allowable 
as part of a nonconforming mining use.  

C. Operational Scope (Adding and Modernizing Equipment).

- Another argument made to limit a vested mining operation is that the vested
operation is not permitted change or modernize mining methods and equipment. 

- Although no California case has ever directly addressed the issue, Hansen does
provide assistance in how to frame the general analysis. 

- In Hansen, the California Supreme Court addressed Nevada County's claims that an
aggregate production operation should be compartmentalized into separate "uses" 
(such as riverbed extraction, hillside extraction, storage and processing).  The Court 
expressly rejected this type of cramped, definitional approach.  The Court held that:  

    In determining the use to which the land was being put at the time the use became 
nonconforming, the overall business operation must be considered.  '[O]ne entitled to a 
nonconforming use has a right to.  .  .  engage in uses normally incidental and auxiliary 
to the nonconforming use.  .  .  Furthermore, open areas in connection with an 
improvement existing at the time of the adoption of zoning regulations are exempt from 
such regulations as a nonconforming use if such open areas were in use or partially 
used in connection with the use existing when the regulations were adopted.  '  The 
mining uses of the Hansen Brothers property are incidental aspects of the aggregate 
production business.  

 Hansen, supra, 12 Cal.  4th at 565-566 (quoting 8A McQuillin at section 25.  200, 
p. 89).

- Hansen clearly sanctions a unitary use theory in which the overall business operation
is used as the vested rights benchmark.  As a result, Hansen necessarily expands the 
existing use baseline, and arguably expands the range of allowable changes that can 
be made to a mining operation while maintaining overall similarity with the pre- existing 
use.  Therefore, mine operators can, and should always, define the baseline operation 
as one that produces rock and aggregate products.  All operations at the mine occur as 
ancillary components supporting this overall use.  
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- Cases from other jurisdictions are uniform in holding that the adding and modernizing
of equipment is not a prohibited change, provided that the new equipment does not 
change the fundamental nature of the use.  For example:  

- In Cheswick Borough v. Bechman 352 Pa. 79, 82-83 (1945), the court held:

That modern and more effective instrumentalities are used in the business will not
bring it within the prohibition of the Ordinance if in fact there was an existing use, 
provided these are ordinarily and reasonably adapted to the carrying on of the existing 
business...  

- Similarly, in Moore, v. Bridgewater Township, 173 A.2d 430, 442 (1961) the Superior
Court of New Jersey specifically rejected the claim that the miner should be prevented 
from adding a rock crusher on the basis that such a machine was not in use at the time 
the use became nonconforming.  The court held:  

    Let us assume an extreme situation where an owner is quarrying with only a pick and 
shovel, when an ordinance is passed making his operation nonconforming.  Should we 
decide that thereafter the owner, his heirs, or assigns, may only quarry with a pick and 
shovel?  We have decided in the instant case that the right to quarry extends to the 
owner's entire tract because not to permit it would, in effect, end the operation.  The 
same reasoning is applicable to the problem of structures.  We are of the opinion that in 
a "diminishing asset" case the holder of the nonconforming use should be permitted to 
modernize his operation; and change, add to, or increase the size of his equipment 
(though deemed to be structures), even though this increases his output and intensifies 
the use; provided that by such action he does not change the original protected 
nonconforming use.  

- As with all aspects of a nonconforming use, however, each case must ultimately
stand on its own facts.  There will come a point where the addition of new machinery will 
be considered fundamental change, rather than modernization. This usually occurs due 
to the fact that either the change in equipment is so massive so as to constitute a "new" 
use or the original use was clearly different from the use to be accomplished by 
employing the added equipment.  For example:  

- In DeFelice v. Zoning Board of Appeals,  32 A.2d 635 (1943), the Connecticut
appeals court, while acknowledging the basic rule allowing modernization of equipment, 
nonetheless prohibited the miner's attempt to install a wet sand classifier.  The wet sand 
classifier was 106 feet long, 85 feet wide and 40 feet in height.  The floor area was 
2,000 square feet.  The structure was made mostly of steel with several concrete 
footings.  The classifier also required a standing body of water sufficient to sustain a 
float 15 feet long and 10 feet wide equipped with a diesel suction dredge.  This 
machinery would eventually convert the entire property into a permanent lake covering 
the entire mine acreage.  The De Felice court found that this additional equipment 
would be a substantial departure from the original nature and purpose of the use which 
had been limited to sand excavation using, first picks and shovels, and later a steam 
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shovel.  Id. at 638. 

- Similarly, Paramount Rock Co. v. County of San Diego, 180 Cal. App. 2d 217 (1960)
the court held that the addition of a large, rock-crushing unit consisting of "a system of 
crushers, vibrating screens, washing devices, electric motors and conveyor belts. . 
.[using] 576,000 gallons of water per day and [requiring] 250 horsepower to operate. . 
.and [occupying] an area about twice that occupied. . .", Id. at 222, by the preexisting 
concrete premix plant was not "substantially similar", Id. at 228, to the preexisting use. 

5. CLOSING REMARKS
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