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1.0 Introduction

1.0 INTRODUCTION
1.1  OVERVIEW OF THE PROJECT AND ENVIRONMENTAL REVIEW PROCESS

Lazer Broadcasting Corporation is currently proposing the construction and operation of a radio
broadcast facility to include a 43-foot tall monopole with attached antenna and a 10-foot by
10-foot single-story (nine-foot tall) equipment building on a 38.12-acre site located near
Wildwood Canyon and Oak Gen Roads, west of Pisgah Peak Road in the unincorporated
Yucaipa area of San Bernardino County.

The proposed monopole would be a self-supporting, fire-preventative treated wood pole that
would either remain in a natural wooden *“as-is” condition, painted a neutral color (light beige,
sage) to blend with the surrounding environment or would be a painted metal pole in a non-
metallic, weathered gray color. The monopole would support a 25-foot long antenna that would
be mounted per industry standards on the monopole’s southwesterly facing side. The antenna
would extend from the surface of the monopole out to 21 inches and would be constructed of
metal, and include four (4) “arms” that would extend from the main monopole support at
45 degree angles (see Figure 1-3 - Site Plan). The antenna would be approximately 4 inches in
diameter and constructed of a non-glare, metallic material.

A “Determination of No Hazard to Air Navigation” is typically required for towers higher than
200 feet; unless the towers are located in close proximity to an airport. The nearest airport
(Redlands Municipal Airport) is located over five miles northwest of the Project Site. Based on
guidelines of the Federal Aviation Administration and Federal Communications Commission,
the proposed monopole and attached antenna would not require lighting or the application of
red/white striped paint.

The Project Site is situated in the steep foothills of the San Bernardino Mountains between the
City of Yucaipa and the community of Oak Glen (see Figure 1-1 Regional Location). The Project
Site is located west of Pisgah Peak Road approximately 1.5 miles north of its intersection with
Wildwood Canyon Road within an unincorporated portion of San Bernardino County and in the
Oak Glen Planning Area (see Figure 1-2 Vicinity Map).

The Project Site is located approximately 1.5 miles south of the San Bernardino National Forest,
on a west facing slope below the ridgeline, and is currently vacant. In 2010, a demonstration pole
was installed to identify the location of the monopole and represent the pole height; the pole was
removed in 2015. The Project Site elevation varies from 3,850 feet above mean sea level (amsl)
to 4,500 feet amsl. The entire Project Site consists of densely mixed chaparral and occurs on
steep slopes greater than 30 percent.

A complete description of the Project is provided in Chapter 3.0 of the Draft Environmental
Impact Report (Draft EIR) prepared and circulated for public review and comment between June
6, 2016 and July 20, 2016 (State Clearinghouse Number 2008041082).

This Final Environmental Impact Report (Final EIR) has been prepared to describe the
disposition of environmental issues raised in the comments received on the proposed Project’s

Lazer Broadcasting
Final EIR 1-1 April 2017



1.0 Introduction

Draft EIR. Evaluating the potential impacts of the Project on the environment and responding to
comments is an essential part of the environmental review process required under CEQA
(California Public Resources Code (PRC) § 21000 et seq.). This Final EIR has been completed in
accordance with CEQA and the CEQA Guidelines (Title 14 of Section 15132 of the California
Code of Regulations (CCR) (14 CCR § 15132)).

1.2 FINAL EIR REQUIREMENTS

This Final EIR provides responses to comments received on the Draft EIR. Section 15132 of the
CEQA Guidelines requires that the Final EIR consist of:

e The Draft EIR or a revision of the draft;

e Comments and recommendations received on the Draft EIR either verbatim or in
summary;

e A list of persons, organizations, and public agencies commenting on the Draft EIR;

e The responses of the Lead Agency to significant environmental points raised in the
review and consultation process; and

e Any other information added by the Lead Agency.

This Final EIR for the Project has been prepared to provide responses to comments received on
the Draft EIR and is to be used in conjunction with, rather than in place of, the Draft EIR.
Therefore, the information in this Final EIR, which incorporates the Draft EIR, fulfills state and
County CEQA requirements for a complete EIR.

13 USE OF THE EIR IN THE DECISION-MAKING PROCESS

The EIR is an informational document designed to inform the public of the significant
environmental effects of a project, identify possible ways to minimize or mitigate the significant
effects, and describe reasonable alternatives to the project.

The County will use the EIR, together with economic, social, and technical information, to
decide whether to approve the discretionary entitlements being requested. The County has made
this Final EIR available prior to hearings on Project approval or denial to provide an opportunity
for agency and public review of the complete EIR before decisions are made. In addition, the
County provided each of the commenting agencies a CD copy of this Final EIR at least 10 days
before the first Board of Supervisors hearing on the Proposed Project.

This Final EIR reviews the environmental consequences of the Project. The County will use the
EIR, along with other information, in its consideration of the application.

Upon review of the Final EIR, and before rendering decisions on the discretionary actions, the
County must certify that:

e The Final EIR has been completed in compliance with CEQA,

Lazer Broadcasting
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1.0 Introduction

e The Final EIR was presented to the decision-making body of the Lead Agency, and
e The information was reviewed and considered before approving the project.

1.4 SIGNIFICANT AND UNAVOIDABLE IMPACTS

The analysis determined that with the exception of impacts from Aesthetics, all other impacts
associated with the Proposed Project would be reduced to a less than significant level after
mitigation. Impacts from Aesthetics associated with the monopole remain adverse and
unavoidable even after implementation of mitigation measures. Therefore, a statement of
overriding considerations is required for the Proposed Project.

Lazer Broadcasting
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2.0 CEQA Public Review Process

2.0 CEQAPUBLIC REVIEW PROCESS
2.1 PURPOSES OF PUBLIC REVIEW
CEQA Guidelines Section 15201 states:

“Public participation is an essential part of the CEQA process. Each public
agency should include provisions in its CEQA procedures for wide public
involvement, formal and informal, consistent with its existing activities and
procedures, in order to receive and evaluate public reactions to environmental
issues related to the agency’s activities. Such procedures should include,
whenever possible, making environmental information available in electronic
format on the Internet, on a web site maintained or utilized by the public agency.”

The County of San Bernardino (County) has invited public input during the EIR preparation
process, including providing opportunities to review and comment during the notice of
preparation and during Draft EIR circulation, as discussed further in Section 2.2.

CEQA (California Public Resources Code (PRC) § 21082.2(b)) explains that, “Statements in an
environmental impact report and comments concerning an environmental impact report shall not
be determinative of whether the project may have a significant effect on the environment.”
According to CEQA, it is the responsibility of the lead agency decision makers to “determine
whether a project may have a significant effect on the environment based on substantial evidence
in the record.” Substantial evidence is defined as facts, fact-related reasonable assumptions, and
expert opinion. “Substantial evidence” does not include arguments, speculation, unsubstantiated
opinion or narrative, clearly erroneous evidence, or socioeconomic impacts not related to the
physical environment (PRC 8§ 21080(e), 21082.2(a), 21082.2(c), and CEQA Guidelines
§ 15384).

2.2 PUBLIC REVIEW PERIOD AND NOTIFICATIONS

In accordance with both the specific requirements and the intent of CEQA, the environmental
review process for the Project has included substantial opportunities for public and agency
review and comment on the environmental evaluations. The public review process for the Project
EIR has included the following opportunities:

e A Notice of Preparation (NOP) was issued by the County to surrounding property
owners, interested parties and local organizations in October 29, 2014 for a period of 30
days.

e A Notice of Completion for the Draft EIR was filed with the State of California
Clearinghouse on June 6, 2016, and a Notice of Availability was posted on the County’s
Internet website and sent to property owners within a 700-foot radius of the Project Site,
and interested parties, organizations and agencies that previously expressed interest in the
Project.

Lazer Broadcasting
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2.0 CEQA Public Review Process

e The Draft EIR was circulated for review and comment between June 6, 2016, and July
20, 2016.

e The Draft EIR was made available for public review at the County of San Bernardino
Public Library, Yucaipa Branch, the County of San Bernardino Land Use Services, and
on the County’s Internet website.

e Copies of the Draft EIR were provided, upon request, to responsible, trustee, and other
federal, state, and local agencies expected or known to have expertise or interest in the
resources that the Project may affect.

e Copies of the Draft EIR or notices of the Draft EIR’s availability were sent to
organizations and individuals with special expertise on environmental impacts and/or
who had previously expressed an interest in this Project or other activities.

This Final EIR has been provided to commenting agencies, organizations, and individuals either
in hard copy or electronic form on CD prior to Project hearings before County decision makers.
Notice of the availability of this Final EIR was also provided to agencies, organizations, and the
public who have previously expressed an interest in the Project but did not comment on the Draft
EIR.

23 SUMMARY OF PUBLIC INPUT

A total of seven (7) comment letters were received on the Draft EIR. Each comment letter is
included in Appendix A of this Final EIR. A list of the commenters and dates of the comment
letters is provided in Table 3-1 of this Final EIR.

Comments addressed a range of issues, including several on the content and analysis of the Draft
EIR. Comments addressing the adequacy of the EIR or issues relevant to the environmental
review included the following topics:

e Visual impacts

e Scope of construction activities

e Land Use/General Plan, Oak Glen Community Plan, and Development Code
Inconsistency

e Alternatives analysis content

e Growth Inducement and Cumulative Impacts

Many of the comments submitted were general and asked questions already addressed in the
Initial Study/Mitigated Negative Declaration dated October 26, 2011. For example, potential
impacts to air quality and soil erosion due to the construction of the Lazer Broadcasting radio
broadcast facility were previously assessed in the County’s Initial Study/Mitigated Negative
Declaration and determined to have a less than significant impact.

In October 2013, the Superior Court required the County to further evaluate and prepare a
focused EIR on the potentially significant issues limited to: Aesthetics, Land Use, Hazards (Fire

Lazer Broadcasting
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2.0 CEQA Public Review Process

Safety), and Recreation. All other issues were either determined to be have been adequately
addressed in the Initial Study/Mitigated Negative Declaration or were not addressed and thus
waived in the writ of mandate proceedings.

24  APPROACH TO RESPONSES

The Draft EIR was circulated to numerous agencies having jurisdiction over natural resources
that could be affected by the Project or having expertise or interest in environmental resources.
In addition, interested organizations and individuals received the documents or were notified of
their availability. A total of seven (7) comment letters were received by the County, each
including specific comments or opinions, based on review of the Draft EIR. and the primary
expressed concern regarded visual impacts, biological resources, land use compatibility,
cumulative impacts, and fire safety. County responses to these comments have been prepared
and are included in Section 4.0 of this Final EIR. The responses are indexed to correspond to
comments with each letter and the response to each letter follows the letter.

Lazer Broadcasting
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3.0 COMMENTS AND RESPONSES

This chapter of the Final EIR provides specific responses by San Bernardino County (“County”)
to each issue raised in comment letters received on the Draft EIR during the public review period
in regard to the Draft Environmental Impact Report (“DEIR”) for the proposal by Lazer
Broadcasting Corporation to construct and operate a radio broadcast facility to include a 43-foot
tall monopole with attached antenna and a 10-foot by 10-foot single story (nine-feet tall)
equipment building (together the “Project”) on a 38.12 acre site located near Wildwood Canyon
and Oak Glen Roads, west of Pisgah Peak Road in the unincorporated Yucaipa area of the
County.

The public comment period for the Draft EIR began June 6, 2016 and ended July 20, 2016. A
total of seven (7) comment letters were received. These are listed in Table 3-1 and are identified
by a number. Individual comments within each letter are identified with a unique numeric
indicator. For example the comment letter from the City of Yucaipa, is Letter 2. The letter
contains four comments identified as comments 2-1 through 2-4; responses are respectively
numbered Response 2-1 and Response 2-4. All comment letters are provided in their original
form in Appendix A, Comment Letters Received on the Draft EIR.

Table 3-1
Comment Letters Received on the Draft Environmental Impact Report
Letter Name Date on Letter

1 Yucaipa Valley Conservancy June 8, 2016

2 City of Yucaipa June 27, 2016
3 Wildlands Conservancy July 20, 2016
4 City of Yucaipa July 20, 2016
5 Citizens for the Preservation of Rural Living July 20, 2016
6 California Native Plant Society July 21, 2016
7 Citizens for the Preservation of Rural Living July 21, 2016

Lazer Broadcasting
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3.0 Comments and Responses

Letter 1
Yucaipa Valley Conservancy, June 8, 2016

Response to Comment 1-1: This is an introductory comment. No comment to the DEIR is made
and no response is required.

Response to Comment 1-2: The entire 38.12-acre Project site is outside of the boundary of the
Wildwood Canyon State Park (“WCSP”) and is located to the east of WCSP. No protected
species or their habitat were found during any surveys of the project area (conducted in 2006,
2007, 2009, 2010, 2012, and 2015).

The County utilized the three available and different federal agency-published methodologies to
review and assess the visual impact of the Project. In each case, using the published
methodologies, the visual impacts of the proposed Project were determined to be less than
significant. A deed restriction prohibiting development of the portion of the 38.12-acre site not
used for the Project development allows this additional open area for public use.

Response to Comment 1-3: The demonstration monopole was permitted by the County via a
Temporary Use Permit. Section 4.1 of the DEIR provides visual simulations and an analysis of
the visual impacts of the Project, including all of its constituent parts. The visual impacts of the
proposed Project were determined to be less than significant, including the steep west facing
slope nearby the project.

Response to Comment 1-4: No protected species or their habitat were found during any
surveys of the Project area (conducted in 2006, 2007, 2009, 2010, 2012, and 2015). Recent
photographs (including aerials) of Pisgah Peak Road were obtained in addition to field review of
the Project area. No permanent impacts to specific flora or fauna, or their habitat would occur.

The County adopted Conditions of Approval related to soil erosion requiring measures to reduce
water run-off, siltation, and promote slope stability (COA No.13).

The DEIR determined that in the event of a lightning strike, the installation of an earthing
system, application of fire protective coating, and maintenance within the fuel modification area
would reduce the potential for wildfires in association with lightning strikes at the monopole.
Potential impacts from lighting and ultimately wildfires would be reduced to a less than
significant level with the listed mitigation measures. This conclusion was substantiated by a
third-party expert in fire behavior hired by the County.

A deed restriction prohibiting development of the portion of the 38.12-acre site not used for the
Project development allows this additional open area for public use.

Response to Comment 1-5: Noted.

Lazer Broadcasting
Final EIR 3-3 April 2017
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Letter 2
City of Yucaipa, June 27, 2016

Response to Comment 2-1: This is an introductory comment. Because no comment to the DEIR
is made, no response is required.

Response to Comment 2-2: Regarding the possibility of additional towers in the project area,
such a concept is highly speculative and indeed very unlikely. In the last 20 years, the County
has had only one other application for a radio broadcast tower in the general vicinity of the
Project site.

The area determined available for potential cumulative project development is limited to the area
shown in DEIR Figure 5-1. Other potential cumulative project areas that were identified on
Figure 5-1 are not in close proximity to the Proposed Project and are unlikely to create a
cumulative land use impact. Any request for an additional tower would require appropriate
analysis under the California Environmental Quality Act (“CEQA”) on a case by case basis.

Response to Comment 2-3: The County hired a third-party independent expert in Federal
communications Commission (“FCC”) regulations to review the previously prepared reports
submitted by both the Project applicant and those opposed to the Project. . The DEIR
conclusions related to the alternative sites were based on the peer review conducted by the
County’s independent consultant. Even if the Commenter’s suggested alternative sites were
considered, there is nothing to suggest that they would be superior. The suggested alternative
sites would both require towers significantly higher than the 43-foot tower proposed for this
project. As a result, it might well be concluded by the other jurisdictions where those possible
sites exist that the height of the towers would make them objectionable.

CEQA considers the possibility of disagreement between/among experts and states in Guidelines
Section 15151: “Disagreement among experts does not make an EIR inadequate, but the EIR
should summarize the main points of disagreement among the experts. The courts have looked
not for perfection but for adequacy, completeness, and a good faith effort at full disclosure”.

Response to Comment 2-4: Noted.

Lazer Broadcasting
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3.0 Comments and Responses

Letter 3
Wildlands Conservancy, July 20, 2016

Response to Comment 3-1: Introductory comment; no response required.

Response to Comment 3-2: None of the County’s community plans, goals and policies are
intended to prohibit development. If the County goal was to restrict any type for development, a
zoning designation of Open Space, rather than Rural Living, would have been applied to this
area within the referenced plans as are lands to the north, east and south. Although the referenced
plans have goals to expand the Wildwood Canyon State Park, none of the community plans,
goals and policies are intended to prohibit development. Consistent with current zoning, a single-
family residence could be constructed on the Project Site without the need for any discretionary
actions by the County. In addition, the WCSP to the west is zoned by the City of Yucaipa as
Institutional rather than Open Space.

The deed restriction prohibiting development of the remainder of the 38.12-acre site allows this
additional open area to be available for public use and guarantees the remainder of the property
will remain vacant.

Response to Comment 3-3: Relating to comments about the possible expansion of WCSP, the
County disagrees that the Project limits the opportunity for expansion, and, in fact, results, by
way of the deed restriction, in additional like passive use of the remainder of the Project site. At
the present time, the property is privately-owned and is not legally accessible to Park users. The
property is not otherwise available for acquisition.

Regarding the “potentially dangerous” emissions from radio frequency (RF) electronic fields,
and the FCC rule related to fencing properties with RF towers, the Project includes the
installation of a fence around the area to be determined by FCC testing to be appropriate for
eliminating non-compliant RF exposure to the public. The exact placement of the fencing will be
in accordance with FCC regulations developed for the protection from RF emissions and
included on the final site plan submitted for County approval. In addition, “Radio Frequency
Emissions” signs would be posted along the fenced area. Therefore, any “danger” to Park trail
users inadvertently coming onto the area of the property that may produce RF emissions would
be eliminated. As provided in the Project Description on DEIR Figure 1-3, “Signage” and
“Security Fencing” will be installed per FCC regulations as may be required to address any
possible RF conditions.

In development of the Project design, the Applicant contracted with firms with extensive
expertise in radio communication facilities to insure compliance with FCC regulations. None of
these experts expressed any concern whatsoever about dangerous RF exposure being possible
from the proposed Project.

As the Commentor notes, there are FCC rules and regulations regarding protection of the public
from possible RF radiation exposure. Compliance with the terms of any FCC permit will ensure
that the Project has eliminated all reasonable hazards. The failure to comply with these
regulations would result in a denial of a permit from the FCC. The fact that the FCC issued a
permit is clear indication that compliance with FCC rules has been accomplished.

Lazer Broadcasting
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Response to Comment 3-4: The monopole location is along an area, which appears scraped, and
is the form of a line down the slope. However, the majority of the scraping is temporary in nature
as no extensive excavation occurred and vegetation would be allowed to regenerate. The
vegetation was damaged by equipment utilized to perform geotechnical, and other due diligence
studies on the site. This scarred area extends beyond the tower site and is part of a forked trail
that starts at the curve of Pisgah Peak Road. It is apparent from the extension of the trail that this
disturbance pre-dates the installation of the demonstration pole. Other disturbances include the
other trail leading from the fork just west of Pisgah Peak Road.

The monopole location is on mostly bare dirt along the pre-existing trail. It is surrounded by a
mixed chaparral habitat. The equipment shed location is in a less dense mixed chaparral
community. Shrub species surrounding the site were similar to those found at the tower location
(see DEIR Appendix F-4: August 17, 2015 Biological Resources Assessment, Photo 3).

Based on the Site Plan provided for the biological survey and assessment, the Project would
result in temporary disturbance of already disturbed areas. However under baseline conditions,
the pathway for installation of the utility line between the monopole and the equipment shed,
which would also be used for foot-access maintenance, would result in new disturbance. In
addition to the existing scraped area, the amount of vegetation to be removed for implementation
of the required fuel modification zone around the equipment shelter and the monopole would
partially be a new disturbance. The Project design seeks to minimize impacts to existing
vegetation while providing for facility installation and the required fuel modification area. The
fuel modification area will require regular maintenance to deter vegetation growth.

Portions of the Project Site that are currently disturbed and that may be disturbed during site
construction shall be revegetated at the direction of a County-approved biologist in accordance
with DEIR Mitigation Measure AES-2 as discussed below (underlining emphasis added):

Mitigation Measure AES-2:

The Project Proponent shall revegetate the portion of the ridge where the demonstration pole
was placed. During placement of the demonstration pole and conducting geotechnical field
testing, vegetation was removed. The scraped area, which appears in the form of a line down
the slope, and any other areas that may be disturbed during site development shall be
revegetated at the direction of a County-approved biologist prior to issuance of occupancy
permits.

The County determines that this mitigation reduces the level of significance to a less than

significant level.

Response to Comment 3-5: The revegetation plan will be subject to the approval of a County-
approved biologist as noted above. If irrigation by water truck is deemed necessary (due to
drought or other limiting conditions) until vegetation is established, that would be included in the
plan. As is provided in any revegetation plan, success criteria will be established and
establishment of vegetation will be required.

Response to Comment 3-6: Comment noted.
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Letter 4
City of Yucaipa, July 20, 2016

Response to Comment 4-1: Introductory comment; no response required.

Response to Comment 4-2: The subsection “Utility Service” within DEIR Section 3.4 discusses
in detail the 6,700 linear feet (LF) off-site and the 650 LF on-site utility installations. The
construction activity associated with utility installation would not require a grading permit to be
issued by the County. Soil/material would be excavated, the utility line would be laid, and the
trench would be backfilled. Minimum depth of excavation for the line in Pisgah Peak Road
would be 36 inches (per SCE requirements), and the trench depth of the on-site 650 feet would
be at depth of 18 inches.

Regarding the assessment of potential impacts related to project construction, the Commentor
asks for specifics related to construction equipment, methods, number of workers, truck routes,
etc. The precise number of workers could vary somewhat from day-to-day, however, it is
obvious from the minor activities required for completion of the Project that heavy equipment
will not be used, either for transportation or construction. Certainly, the roadway will not be
burdened with large trucks or equipment, nor will there be truck routes established through
neighborhoods. Pisgah Peak Road will not be widened.

The County had developed Conditions of Approval (COA) for prior iterations of the proposed
Project that include a Dust Control Plan for construction activities. That COA was based on the
anticipated construction elements listed below.

e Approximately 25 days of construction over an 8-week period;

e No use of heavy equipment on-site (i.e. dozers, loaders, or graders);

e Use of a helicopter on approximately three days to deliver and hoist the pole;

e Use of the helicopter within the three days and/or the use of a 4-wheel drive vehicle to
deliver building material, fencing, utility pipes/wiring, concrete and small mixer, and
water;

e Grading by manual labor approximately 50 cubic yards of soil,

e Drilling by mechanical drill auger transported by helicopter or behind the four-wheel
drive vehicle;

e Trenching by small hand-controlled ditch digger, back filled be hand and compacted by a
hand-controlled compactor; no excess trenching material is expected; and

e Estimated approximately four trips per day for a four-wheel drive vehicle and trailer to
deliver supplies and transport construction crew of up to 8 workers;

Additionally the County will at a minimum adopt the same COAs and provide for the
discretionary use of either a helicopter or a 4-wheel drive vehicle.

Any construction-related impacts would be minimal and cause no impact even temporarily.

Lazer Broadcasting
Final EIR 3-7 April 2017



3.0 Comments and Responses

The stated objectives of the Project include more than expanding the radio broadcast coverage of
the radio station. Additional objectives listed in DEIR Section 3.3.5 include:

e Increase County’s broadcast coverage of above emergency broadcast and public service
announcements to include an additional estimated 1 million Spanish-speaking listeners.

e Increase San Bernardino City Unified School District’s listening audience (Spanish-
speaking) for its educational show (“Buenas Escuelas, Buenas Noticias”).

e Increase Casa de San Bernardino’s and other social programs’ listening audience
(Spanish-speaking) for social educational information.

e Contribute to the expansion of WCSP through the implementation of a passive, not
active, land use. As a passive land use broadcast towers have been implemented in many
California State Parks

e Create long term buffering of passive land uses within and adjacent to the eastern WCSP
boundary through dedication of development rights and/or transfer of ownership in fee of
an area equal to approximately four percent of the current WCSP land area.

The DEIR analysis related to Alternatives was specifically focused on the broadcast coverage
and compliance with FCC and other relevant regulations. The objectives related to passive use of
a portion of the private property and a deed restriction were evaluated in several sections of the
DEIR.

Response to Comment 4-3: The County agrees that any visual assessment is, indeed, subjective.
The County has utilized all three of the available and different federal agency-published
methodologies to review and assess the visual impact of the Project. In each case, using the
published methodologies, the visual impacts of the proposed Project was determined to be less
than significant. The conclusion of the DEIR, however, is that the controversy and public
testimony in opposition to the Project may lead to a final determination of “significance”.

The analysis within the DEIR, addressed the site with a baseline of “pre-pole conditions” at a
time when the entire Project site remained undisturbed. Field notes within the earlier Visual
Assessments did not use this baseline.

Response to Comment 4-4: The County hired a third-party independent expert in FCC
regulations to review the previously prepared reports submitted by both the Applicant and the
opposition. The DEIR conclusions related to the alternative sites were based on the peer review
conducted by the County’s independent consultant. The number of alternative sites selected for
evaluation were indeed limited by a number of siting criteria. Additionally, under Guidelines
Section 15126.6(f)(1), it is beyond the scope/jurisdiction of the County to weigh the merits and
demerits of an alternative site/project that involves another jurisdiction’s goals and policies.

Response to Comment 4-5: Camera settings are listed in the lower left hand corner of each
visual simulation figure presented in the DEIR. The simulation images were scaled to the paper
size to visually represent true distances while holding a print-out of figure at arm’s length.
Additionally, the lens focal length does not change when used on a different sized sensor; only
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the angle of view changes. A 50 mm lens is always a 50 mm lens, regardless of the sensor type.
The APS-C camera does not actually magnify the image any more than the full frame. Instead,
the impression that it is zoomed in comes from the way it crops off the outsides of the scene.

Response to Comment 4-6: The Project Site is located approximately 1.5 miles south of the San
Bernardino National Forest and over one-mile northwest of Oak Glen Road; a County designated
Scenic Route. Due to topography the Project site is not visible from these roadways. As noted in
the DEIR Section 4.1.2, during a field visit, the monopole was not visible from Wildwood
Canyon Road or Oak Glen Road; thus, no photographs, analysis, or simulations were presented
or required in the DEIR. It would not have been logical to provide photographs at every location
from which the monopole was not visible.

Response to Comment 4-7: The proposed Project will not require the widening of Pisgah Peak
Road. The trenching for utility installation will be a temporary impact with no native vegetation
removal; and therefore, no visual impacts. Backfilling the trench will result in the return of the
road to its pre-construction condition, which is currently a dirt road. No permanent impacts to the
visual environment of the roadway would result.

Response to Comment 4-8: As noted in the Project’s likely COA under Condition No. 13
“Continuous Maintenance” the property owner is required to continually maintain the property
so that is it visually attractive, and includes that all facets of the development are regularly
inspected, maintained, and that any defects are repaired in a timely manner. Elements to be
maintained include but are not limited to: annual maintenance and repair of all structures,
fencing/walls, walks, parking lots, driveways, and signs; removal of debris and graffiti on a
weekly basis, maintenance of landscaping and erosion, and architectural control including
maintenance of materials and colors. No additional mitigation or revisions to mitigation, as
presented in the DEIR, is warranted.

As noted in Condition No. 4, “All of the conditions of this project are continuously in effect
throughout the operative life of the project for the use approved. Failure of the property owner,
tenant, applicant, developer or any operator to comply with any or all of the conditions at any
time may result in the County pursuing an enforcement action that may include a public hearing
and revocation of the approved land use...”

Response to Comment 4-9: As discussed in Comment 4-7, the proposed Project will not require
the widening of Pisgah Peak Road. The entire length of Pisgah Peak Road is already disturbed
and denuded of vegetation. A review of recent photographs (including aerials) of that road was
conducted in addition to a field review of the Project area. The trenching for utility installation
will be a temporary impact with no native vegetation removal. Backfilling the trench will result
in the return of the road to its pre-construction condition. No permanent impacts to flora or
fauna, or their habitat would occur. The Commentor does not provide any evidence to support
his assertion that biological resources would be impacted.

Response to Comment 4-10: The Geotechnical Report from 2007 was prepared for the then-
proposed Project which was a 120-foot high steel lattice tower with piers installed to depths of
28 feet. The current Project involves a wooden monopole at a maximum height of 43 feet which
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will not require piers. Although the current tower design and footprint has been significantly
reduced, the background data related to geology and soils is still valid, and was, therefore, used
in preparation of the DEIR.

There will be no ground-borne vibration associated with installation of the monopole. Regarding
nesting season requirements, the California Department of Fish and Wildlife’s expressed policy
is concerned with peak nesting periods and does not formally address year-round nesting.

Response to Comment 4-11: As previously noted, the Project would not require the widening of
Pisgah Peak Road during construction. Construction activities would require a 4-wheel drive
vehicle only and would not require the use of heavy equipment on-site (i.e., dozers, loaders, or
graders) as all grading/earthwork will be conducted manually. Similarly, trenching shall be by a
hand-controlled ditch digger, back filled by hand and compacted by a hand-controlled
compactor. In addition, construction activities would be temporary and would not interfere with
emergency vehicles including fire access.

According to County Fire, the steep access road to the Project site would be considered adequate
because the Proposed Project would be an unmanned tower and fire crews would not travel to the
Project site to suppress a fire at the facility (DEIR pg. 4.4-15). County Fire determined that the
requirements for access road and water supply are not applicable requirements for unmanned
structures that would not require evacuation or fire defense. COA will require that the equipment
building have a multi-hour fire rating and a built-in fire suppression system that utilizes an inert
gas.

Response to Comment 4-12: The Project does not propose the use of a back-up generator. With
regard to the monopole, the demonstration pole was still in place at the time of the DEIR
preparation and once it was removed the referenced text was not amended as it should have been
prior to release of the DEIR for public review. Elsewhere in the DEIR, it is clear that the
evaluation was finalized with the demonstration pole being removed.

Response to Comment 4-13: The Project itself would not interfere with the fire suppression
capabilities of fire agencies responding to a wildland fire that could threaten inhabited structures,
no matter what the cause of the fire. See Response to Comment 4-11 above.

Response to Comment 4-14: The underground electrical line extending to the proposed site from
the existing KRBQ tower was determined in the DEIR to not be cumulative or growth inducing.
The service extension, which the commentor alludes to as having the potential for being growth
inducing, will be private. The DEIR determined that the provision of service to the Project site to
not be growth-inducing because the service extension will be just that — a service lateral sized
only to provide the necessary utility demand of the proposed Project. There would not be
sufficient capacity available for any other users.

With the combined application of the criteria used to establish the cumulative broadcast tower
Project area, the County General Plan, Development Code, and the Oak Glen Community Plan,
the area available for potential cumulative Project development is limited to the area shown in
Figure 5-1. Other potential cumulative Project areas that were identified on Figure 5-1 are not in
close proximity to the Proposed Project and are unlikely to create a cumulative land use impact.
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Additionally, any other project would be subject to individual, detailed CEQA analysis before
such a permit could be issued.

The potential cumulative Project area utilized in the DEIR analysis (see Figure 5-1) was an
approximate area defined to identify other projects that could share direct and indirect aesthetic
impacts both individually and cumulatively. Other potential cumulative impacts for Air Quality,
Biological Resources, Cultural Resources, and Greenhouse Gasses were analyzed on both a
project and cumulative basis. Potential cumulative impacts analyzed for Aesthetics and Hazards
were limited to the south and west facing slopes of the San Bernardino Mountains surrounding
the Oak Glen Community.

For most projects (any requiring discretionary permits) that would conflict with the General Plan
or any other land use parameter, CEQA review would be required before: 1) approval of the
Project, 2) adoption of CEQA Findings, 3) issuance of a CUP, and 4) issuance of COA. It is
typical in the issuance of a CUP that a project would then be consistent with the General Plan
and therefore cumulative land use impacts would be unlikely.

Response to Comment 4-15: Broadcast towers, since they are generally of greater height than
cell towers, were analyzed as a worst-case scenario. Thus, any tower, whether cell or
broadcasting, would still meet the analysis presented in the DEIR including the possibility of
development of up to seven (7) additional towers. As concluded in the DEIR, this does not in any
way indicate there would ever be any applications for such uses, and would, among other things,
assume a need for such a facility and suitable land for its installation.

With regarding the possible proliferation of communication towers in the Project area, such a
concept is highly speculative and, indeed, very unlikely. In the last 20 years, the County has had
only one other application for a radio broadcast tower in the area. Any request for an additional
tower would require appropriate CEQA analysis on a case-by-case basis.

With regards to clarifying the “private line”, as stated in Section 5.0 of the DEIR, “The proposed
Southern California Edison (SCE) utility extension from the existing power source nearest
Wildwood Canyon Road extending to the equipment building is considered a “private service
extension.” As such there will be no future tie-ins or connections to this utility permitted, and
therefore electrical service would not be extended from this line to any other adjacent parcels.
The extension of electrical service is and therefore not considered growth-inducing as it does not
increase the capacity or availability of service to the general area, only to the Proposed Project.

Response to Comment 4-16: CEQA discusses disagreement between experts and states in
Guidelines Section 15151: “Disagreement among experts does not make an analysis inadequate,
but the EIR should summarize the main points of disagreement among the experts. The courts
have looked not for perfection but for adequacy, completeness, and a good faith effort at full
disclosure”.

The County hired a third-party independent expert in FCC regulations to review the previously
prepared reports submitted by both the Applicant and the opposition. The DEIR conclusions
related to the alternative sites were based on the peer review conducted by the County’s
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independent consultant. Even if the Commentor’s suggested alternative sites were considered,
there is nothing to suggest that they would be superior. The suggested alternative sites would
both require towers significantly higher than the 43-foot tower proposed for this Project. As a
result, it might well be concluded by the other jurisdictions where those possible sites exist that
the height of the towers would make them objectionable.

Under Guidelines Section 15126.6(f)(1), it is beyond the scope/jurisdiction of the County to
weigh the merits and demerits of an alternative site/project that involves another jurisdiction’s
goals and policies.

Response to Comment 4-17: The County hired a third-party independent expert in FCC
regulations to review the previously prepared reports submitted by both the Applicant and the
opposition. The DEIR conclusions related to the alternative sites were based on the peer review
conducted by the County’s independent consultant. Even if the Commentor’s suggested
alternative sites were considered, there is nothing to suggest that they would be superior. The
suggested alternative sites would both require towers significantly higher than the 43-foot tower
proposed for this Project. As a result, it might well be concluded by the other jurisdictions where
those possible sites exist that the height of the towers would make them objectionable.

Under Guidelines Section 15126.6(f)(1), it is beyond the scope/jurisdiction of the County of San
Bernardino to weigh the merits and demerits of an alternative site/project that involves another
jurisdiction’s goals and policies.

Response to Comment 4-18: Comment noted; Impacts to aesthetics for the No Project
Alternative and the Proposed Project would be less than significant. However as stated in
Section 4.1 Aesthetics of the EIR, this area of CEQA is highly subjective and public comments
previously received by the County Board of Supervisors indicate a high level of viewer
sensitivity to the monopole’s visual impact. In consideration of this and the alternatives analysis
showing that no other feasible Project Sites could avoid such impacts, although the project is
considered highly beneficial, the County determines that the visual impact, at least to some
portion of the population, is significant and unavoidable.

With regards to EIR Section 4.2 Biological Resources and the mention of a wooden pole, at the
time of the site visit and analysis, the wooden pole was in place, but it has subsequently been
removed.

The following statement that site constraints (i.e., access, utilities and policies) would prohibit
development of a single-family home within the vicinity of the proposed tower, appears to be in
error, since a single-family residence on a 20-acre or larger parcel is possible under the existing
land use designation.

Response to Comment 4-19: Comment noted. The County disagrees that fire service impacts
would be less than significant for the alternative site, simply because it is zoned single-family
residence. The current project location is also zoned for residential and having the designation of
residential does not necessarily imply that access would be accessible for fire services, but
appropriate fire access would need to be provided to construct a single-family residence.
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Also see Responses to Comment 4-4 and 4-16 above.

Response to Comment 4-20: Comment noted
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Letter 5
Chatten-Brown & Carstens representing Citizens for the Preservation of Rural Living

Response to Comment 5-1: Comment noted and disputed, see detail below

Response to Comment 5-2: Although the referenced plans have goals to expand the WCSP,
none of the community plans, goals and policies are intended to prohibit development.
Consistent with current zoning, a single-family residence could be constructed on the Project site
without the need for any discretionary actions by the County. Further, if the County goal were to
restrict all types of development, a zoning designation of Open Space would have been applied
to this area within the referenced plans, rather than that of Rural Living, as are the lands to the
north, east, and south. In addition, the WCSP to the west is zoned by the City of Yucaipa as
Institutional rather than Open Space.

The deed restriction prohibiting development of the remainder of the 38.12-acre site allows this
additional open area to be available for public use. The County disagrees that this is inconsistent
with the goals and objectives of the Oak Glen Community Plan related to open spaces,
parklands, and other recreational opportunity. A Radio Broadcast Facility is, in fact, an allowed
use within both the applicable General Plan and Community Plan land use designations.

Response to Comment 5-3: The subject property is privately-owned and may not be required by
the County to remain undeveloped or limited to recreational uses without possibly requiring the
exercise of eminent domain. The deed restriction has been a condition of the Project since 2012
and it will ensure that additional development on the site does not occur.

The County has stated in the DEIR that conflicts with the goals and policies of the County
General Plan and the Oak Glen Community Plan are “potentially significant”. However, after
evaluation presented, and the application of a deed restriction as mitigation, potential impacts
were determined to be less than significant. The deed restriction allows for passive use of the
private property on undeveloped land adjacent to the WCSP.

Response to Comment 5-4: Regarding the allegation of “failing to provide substantive analysis”,
in addition to how the use of Mitigation Measure LU-1 does not purportedly mitigate
inconsistency with the Conservation Goal, the County contends that the deed restriction is, in
fact, consistent with the Conservation Goal OG/CO-1. It allows for passive use of the property;
without the Project, the public use of this undeveloped land would not be possible.

Response to Comment 5-5: With regards to BLM classification (i.e., Class I); such lands are not
prohibited from development. Areas adjacent to the Project site are developed and include
development with greater visual impacts than the subject Project. The County has utilized all
three of the available and different federal agency-published methodologies to review and assess
the visual impact of the Project. In each case, using the published methodologies, the visual
impacts of the proposed Project was determined to be less than significant. The conclusion of the
DEIR, however, is that the controversy and public testimony in opposition to the Project may
lead to a final determination of “significance”.
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In reference to the trial court saying: “The property at issue is undeveloped land “in a pristine
wilderness area”, the DEIR, Section 4.1, states that the relative scenic value of a landscape is
classified as: Class A - distinctive; Class B - typical; and Class C — indistinctive. The scenic
attractiveness of the Project Site area, set near the eastern portion of the City of Yucaipa, is
considered Class B and does not have any distinctive features and is typical of the landscape for
the area. The subject property is privately-owned and County requiring the property to remain
undeveloped, or limited strictly to recreational uses may require the exercise of eminent domain.
The County concurs that a policy of the County’s plan(s) is that the area near WCSP is intended
to provide a “pristine wilderness experience to park visitors”, but that is not the only use allowed
under the County’s plan(s). Again, the Project is not inconsistent with the General Plan or Oak
Glen Community Plan policies where Open Space is not the designated land use.

Response to Comment 5-6: The County hired a third-party independent expert in FCC
regulations to review the previously prepared reports submitted by both the Applicant and the
opposition. The DEIR conclusions related to the alternative sites were based on the peer review
conducted by the County’s independent consultant. Even if the Commentor’s suggested
alternative sites were considered, there is nothing to suggest that they would be superior. The
suggested alternative sites would both require towers significantly higher than the 43-foot tower
proposed for this Project. As a result, it might well be concluded by the other jurisdictions where
those possible sites exist that the height of the towers would make them objectionable. Under
Guidelines Section 15126.6(f)(1), it is beyond the scope/jurisdiction of the County to weigh the
merits and demerits of an alternative site/project that involves another jurisdiction’s goals and
policies.

None of the referenced community plans, goals and policies are intended to prohibit
development, including development within wilderness areas. If the County goal were to restrict
all types of development, a zoning designation of Open Space, rather than Rural Living would
have been applied to this area within the referenced plans, as are the lands to the north, east, and
south. The WCSP to the west is zoned by the City of Yucaipa as Institutional, not Open Space.

Relating to comments about the possible expansion of the WCSP, expansion is provided by way
of the deed restriction, with additional like passive use of the remainder of the Project site. At the
present time, the property is privately-owned and is not legally accessibly for WCSP users. The
property is not otherwise available for acquisition.

Response to Comment 5-7: The field survey assessment provided by Goodman and Associates
provided an estimation of slopes at the location of the tower and equipment shed as being about
40%. The actual survey data plotted and signed off by a licensed surveyor confirms that the
buildings and structures that are proposed to be constructed on-site are in conformance with the
Development Code and are located on less than 40% slopes.

Grading pads for the parking space and the equipment shed are required to be on land with
slopes not exceeding 40%; this is shown on conceptual site plan (DEIR Figure 1-3). The
engineering data submitted to the County and provided as exhibits in the DEIR have been
verified by a licensed surveyor using flown topographic mapping verified by field survey data to
confirm that all of the Project’s facilities are to be located on slopes less than 40%. A final site
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plan and grading plan showing compliance with the County’s requirements will be submitted by
the Applicant for approval by the County prior to construction.

With regard to erosion control, the current project had been previously approved by the Board of
Supervisors, and Conditions of Approval in that regard were issued in 2012 to address potential
air quality impacts. This objection was considered and rejected by the Court and therefore, is not
to be brought up again as a new issue. The DEIR is intended only to cover those items which the
Court found to be in need of further review. Per Condition of Approval Nos. 12 and 14, grading
permits (if necessary) and continuous maintenance of the site are required which include erosion
control measures.

Response to Comment 5-8: The County disagrees that there is no substantial evidence provided
in the analysis of cumulative impacts. With the combined application of the criteria used to
establish the cumulative broadcast tower Project area, the County General Plan, Development
Code, and the Oak Glen Community Plan, the area available for potential cumulative Project
development is limited to the area shown in Figure 5-1. Other potential cumulative Project areas
that were identified on Figure 5-1 are not in close proximity to the proposed Project and are very
unlikely to create a cumulative land use impact. Additionally, any other project would be subject
to individual, detailed CEQA analysis before such a permit could be issued.

The potential cumulative Project area utilized in the DEIR analysis (see Figure 5-1) was an
approximate area defined to identify other projects that could share direct and indirect aesthetic
impacts both individually and cumulatively. Other potential cumulative impacts for Air Quality,
Biological Resources, Cultural Resources, and Greenhouse Gasses were analyzed on both a
project and cumulative basis. Potential cumulative impacts analyzed for Aesthetics and Hazards
were limited to the south and west facing slopes of the San Bernardino Mountains surrounding
the Oak Glen Community.

With regard to erosion control, the current project has already been approved by the Board of
Supervisors and COA were issued in 2012 to address potential air quality impacts. This objection
was considered and rejected by the Court and therefore, is not to be brought up again as a new
issue. The DEIR is intended only to cover those items which the Court found to be in need of
further review. Per COA Nos. 13 and 43, erosion control permits and continuous maintenance of
the site are required which include erosion control measures.

Response to Comment 5-9: Related to the comment that the DEIR fails to analyze General Plan
consistency and a project requiring a General Plan Amendment, the Plan’s policies are used to
guide development; it is not necessary that every project conform to every aspect of a general
plan goal or policy. Instead that determination is left to the administrative body (here the County)
to determine general conformance. A finding that a particular project is consistent with the
general plan requires only that the proposed project be ““compatible with the objectives, policies,
general land uses, and programs specified in” the applicable plan. (Emphasis added.)
Government Code 866473.5. The courts have interpreted this provision as requiring that a
project be *“in agreement or harmony with the terms of the applicable plan, not in rigid
conformity with every detail” of it. San Franciscans Upholding the Downtown Plan v City &
County of San Francisco (1% Dist. 2002) 102 Cal. App. 4th 656, 678 (administrative record
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supported city's finding, as required by general plan, that Emporium Building retained no
substantial market value in its existing condition). Similarly, the Oak Glen community is
developed and continues to be further developed (frequently with only ministerial approvals)
with projects that have greater visual impacts than the subject Project. Accordingly, it is seen that
the Oak Glen Community Plan does not preclude development of private property.

As discussed in the preceding comments, there has been no new information provided, no need
to revise the Project description or the impact determinations, no new or revised mitigation
measures are proposed for adoption, and no new feasible alternatives have been identified.
Therefore, there is no need to recirculate the DEIR (CEQA Section 15088.5).
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Letter 6
California Native Plant Society, July 21, 2016

Response to Comment 6-1: Introductory comment; no response related to the DEIR is required.

Response to Comment 6-2: The County intends to require the use of locally-sourced plant
species native to the site. The County welcomes input from CNPS regarding plant species to be
selected.
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Letter 7
Mirau, Edwards, Cannon, Lewin & Tooke representing Citizens for the Preservation of
Rural Living, July 21, 2016

Response to Comment 7-1: Introductory comment; no response required.

Response to Comment 7-2: Comments will be entered into County’s official administrative
record for the Project.

Response to Comment 7-3: The new and current project is significantly different from the 2007
proposal and this current Project has already been approved by the Board of Supervisors. Res
judicata was not raised at the earlier trial and should not be raised now. Silverado Modjeska
Recreation and Park District v. County of Orange (2011) 187 Cal. App. 4™ 282. Instead, this
EIR is intended to cover only those items which the trial Court found to be in need of further
review. The potential for disrupting scenic views from WCSP was addressed in the DEIR and the
impacts were determined to be significant and unavoidable.

Response to Comment 7-4: The legal doctrine of collateral estoppel does not apply here, but
even if it did, the doctrine cannot be asserted by a third party (the Commentor), but is the
County’s defense if it elects to assert it. The California Supreme Court has listed five threshold
requirements that must be fulfilled to establish collateral estoppel, the first two of which are
apropos. Pacific Lumber Co. v. State Water Resources Control Board (2006) 37 Cal. 4" 921.
First, the issue sought to be precluded from relitigation must be identical to that decided in a
former proceeding. Although the current Project has rudimentary similarities to the project
considered previously, it is not identical. Because the current Project is different from the
previous project, the second requirement is also unmet, namely, the issues were not actually
litigated previously.

The County has provided in the Development Code that the same or substantially the same
project may be resubmitted, either with prejudice (Development Code § 86.06.080(a)) or without
prejudice (Development Code 8 86.06.080(b)), the only difference being time limitations for
projects denied with prejudice. No other limitations for the exercise of discretion are imposed on
the reviewing authority, a factor of particular import when more recent and more complete
information becomes available.

Response to Comment 7-5: This comment is mistaken since Section 3.5 of the EIR is simply
providing a history of the evolution of the current Project. That portion addressing the need for a
major variance is not applicable to the current Project, but was applicable to a prior and larger
project, again showings that the current Project is significantly different than the previously
proposed project.

Commentor objects because DEIR Section 3.5 does not mention County Building and Grading
permits as being among those required. In DEIR Section 3.5 it is specifically noted that the
permits set forth therein are not all inclusive. However, in DEIR Section 2.6 entitled: Required
Permits and Approvals, both the grading and building permits are listed.
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In DEIR Section 4.4, a major variance for fire protection is listed as a discretionary permit,
which was correct at the time the current Project application was submitted to the County (2010).
Prior to completion of the DEIR analysis on this Project (June 19, 2014), the County
Development Code was amended allowing the Fire Marshal discretion to determine whether a
variance is needed. Following review by the County’s Fire Marshal, it was determined that a
variance is not needed for this Project, as is indicated in DEIR Section 4.4.3.

Response to Comment 7-6: The subsection “Utility Service” within DEIR Section 3.4 discusses
in detail the 6,700 LF off-site and the 650 LF on-site utility installations. This construction
activity (of either leg) would not require that a grading permit be issued by the County. Soil
/material would be excavated, the utility line would be laid, and the trench would be backfilled.
Minimum depth of excavation for the line in Pisgah Peak Road would be 36 inches (per SCE
requirements), and the trench depth of the on-site 650 feet would be at depth of 18 inches). The
off-site utility trenching activity (in Pisgah Peak Road) does not require a grading permit to be
issued by the County.

Response to Comment 7-7: Although the County concurs that the Open Space Policy Area No.
47 seeks to preserve resources and provide for public opportunities to enjoy open space,
however, Open Space Policy Area No. 47 does not prohibit or limit development. The proposed
Project was evaluated in light of its compliance with this Policy and was determined in the DEIR
analysis to not conflict with the policy because of the Project’s extremely limited impact on the
Oak Glen area and surrounding open space that is available for recreational use. Furthermore, the
subject property is privately-owned and could not be required by the County to not be developed
or limited to recreational uses without possibly requiring the exercise of eminent domain.

None of the referenced community plans, goals and policies are intended to prohibit
development. If the County goal were to restrict all types of development, a zoning designation
of Open Space, rather than Rural Living would have been applied to this area within the
referenced plans, as are the lands to the north, east, and south. The WCSP to the west is zoned by
the City of Yucaipa as Institutional, not Open Space.

Response to Comment 7-8: The field survey assessment provided by Goodman and Associates
provided an estimation of slopes at the location of the tower and equipment shed as being about
40%. The Commentor uses citations from the biological resources assessment as alleged
confirmation of greater slope angles. The biologist did not use topographic survey methods to
determine slopes, but rather estimated the slope angle based on a site visit and review of USGS
maps. The actual survey data plotted and signed off by a licensed surveyor confirms that the
buildings and structures that are proposed to be constructed on-site are in conformance with the
Development Code and are less than 40% slopes.

Grading pads for the parking space and the equipment shed are required to be on land with
slopes not exceeding 40%; this is shown on conceptual site plan (DEIR Figure 1-3). The
engineering data submitted to the County and provided as exhibits in the DEIR have been
verified by a licensed surveyor using flown topographic mapping verified by field survey data to
confirm that all of the Project’s facilities are to be located on slopes less than 40%. A final site
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plan and grading plan showing compliance with the County’s requirements will be submitted by
the Applicant for approval by the County prior to construction.

Response to Comment 7-9: The commentor conflates the role of the courts in CEQA
jurisprudence vis a vis lead agencies, and confuses their role in our system of government
generally. The EIR was prepared to address the concerns that the court had regarding incomplete
analysis. In so far as the matter involves a potential conflict with the goals of the Oak Glen
Community Plan, the EIR presents evidence that can support a determination of community plan
consistency. See Section 4.5 Land Use and Planning, pages 4.5-10 through 4.5-13.

Although the standards of review set forth in Public Resources Code §821168 (administrative
mandamus) and 21168.5 (ordinary mandamus) are superficially different, courts have interpreted
them to impose the same two tests in any action to review a CEQA determination. Under Public
Resources Code § 21168, the court is limited to determining “whether the act or decision is
supported by substantial evidence in light of the whole record.” Under Public Resources Code
§ 21168.5, the test is whether the agency committed a “prejudicial abuse of discretion,” which
may be shown “if the agency has not proceeded in a manner required by law or if the
determination or decision is not supported by substantial evidence.”

Thus, the court ruling at issue goes only to the extent that the courts are empowered by CEQA to
interpret and direct lead agency actions, namely, whether the agency’s action is supported by
substantial evidence or the agency has abused its discretion. Otherwise, “[w]hen an
administrative agency has been delegated quasi-legislative authority, excessive interference with
its quasi-legislative actions would conflict with the principle that the legislative branch is entitled
to deference from the courts because of the constitutional separation of powers (Cal. Const., art.
111, § 3).” Western States Petroleum Association v. Superior Court (1995) 9 Cal. 4™ 559, 572.

Response to Comment 7-10: The proposed Project would impact an estimated 425 square feet
(sf) of land for the installation of the tower, the equipment shed, parking area, and on-site
utilities. The 1+ mile of the electrical undergrounding referenced in Commentor’s letter would
occur on an existing dirt roadway, already completely disturbed and devoid of vegetation.
Construction of the utility easement would not extend beyond the existing, unimproved roadway
easement. The 1+ mile of Pisgah Peak Road is not a part of the entire 38.12-acre property
referred as the Project site. The utility alignment within the private road is an off-site utility
extension and was evaluated by the DEIR for impact to biological resources.

That portion of the 38.12-acre property that is to be deed-restricted to the Park was intended to
support expansion of the Park and provide for passive use of the property.

Response to Comment 7-11: Regarding the “potentially dangerous” emissions from radio
frequency (RF) electronic fields, and the FCC rule related to fencing properties with RF towers,
the County concurs that the Lazer tower site is potentially accessible from the trails within the
WCSP, trails within the City of Yucaipa, and from Pisgah Peak Road. The Project includes the
installation of a fence around the area to be determined by FCC testing to be appropriate for
eliminating non-compliant RF exposure to the public. The exact placement of the fencing will be
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3.0 Comments and Responses

in accordance with FCC regulations developed for the protection from RF emissions and
included on the final site plan submitted for County approval.

“Radio Frequency Emissions” signs would be posted on the fenced area. Therefore, any
“danger” of Park trail users inadvertently coming onto the area of the property that may have RF
emissions would be eliminated. As provided in the Project Description on DEIR Figure 1-3,
“Signage” and “Security Fencing” will be installed per FCC regulations as may be required to
address any possible RF conditions.

In development of the Project design, the Applicant contracted with firms with extensive
expertise in radio communication facilities to insure compliance with FCC regulations. None of
these experts expressed any concern whatsoever about dangerous RF exposure being possible
from the proposed Project.

As the Commentor notes, there are FCC rules and regulations regarding protection of the public
from possible RF radiation exposure. Compliance with the terms of any FCC permit will ensure
that the Project has eliminated all reasonable hazards. The failure to comply with these
regulations would result in a denial of a permit from the FCC. The fact that the FCC issued a
permit is clear indication that compliance with FCC rules has been accomplished.

Response to Comment 7-12: Comment noted. Although the referenced plans have goals to
expand the WCSP, none of the community plans, goals and policies are intended to prohibit
development. Consistent with current zoning, a single-family residence could be constructed on
the Project site without the need for any discretionary actions by the County. Further, if the
County goal were to restrict all types of development, a zoning designation of Open Space would
have been applied to this area within the referenced plans, rather than that of Rural Living, as are
the lands to the north, east, and south. In addition, the WCSP to the west is zoned by the City of
Yucaipa as Institutional rather than Open Space.

Response to Comment 7-13: The deed restriction prohibiting development of the remainder of
the 38.12-acre site allows this additional open area to be available for public use. The County
disagrees that this is inconsistent with the goals and objectives of the Oak Glen Community Plan
related to open spaces, parklands, and other recreational opportunity.

Relating to the allegation that DEIR ignored the radio frequency waves, see Response to
Comment 7-11.

Relating to the contention that the DEIR ignored “an industrial facility” disturbing a “pristine,
open-space view” that is not something contemplated by the General Plan, or Oak Glen
Community Plan, communication tower use is, in fact, an allowed use within both applicable the
General Plan and Community Plan land use designations.

Relating to the comment that “the monopole being proposed below the ridgeline”, the DEIR
refers to the most prominent, noteworthy peak of the mountain range when looking northeast
from a trail southwest of the Project site, as is shown in Figure 4.1-5. Based on the photos used
in the visual assessment for the DEIR, several vantage points are presented, all varying in what
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portion of the mountain range is visible. A ridgeline is typically defined as the highest point of a
mountain ridge, and this definition was used for purposes of the DEIR analysis. Because the
monopole is to be placed well below the highest points of the mountain range, as viewed from
several vantage points, it is seen from the photos and simulations that the monopole location is
well below the “ridgeline”. Photographs taken of the demonstration pole were used in
Figure 4.1-5.

Relating to comments about the possible expansion of the WCSP, the County disagrees that the
Project limits the opportunity for expansion, and, in fact, results, by way of the deed restriction,
in additional like passive use of the remainder of the Project site. At the present time, the
property is privately-owned and is not legally accessible to Park users. The property is not
otherwise available for acquisition.

Response to Comment 7-14: The Commentor appears to misunderstand the procedures that the
County follows. Most projects (any requiring discretionary approvals) would not be entirely
consistent with the General Plan if there weren’t COA to make the Project consistent. A project
application, if requiring permits, may require CEQA review before: 1) approval of the Project, 2)
adoption of CEQA Findings, 3) issuance of a CUP, and, 4) issuance of Conditions of Approval.
It is typical in the issuance of a Conditional Use Permit that a project would then become
consistent with the General Plan.

Regarding the allegation of “misplacement” of Mitigation Measure LU-1 in that it purportedly
does not mitigate inconsistency with the Conservation Goal, the County contends that the deed
restriction is, in fact, consistent with the Conservation Goal OG/CO-1. It allows for passive use
of the property; without the Project, the public use of this undeveloped land would not be
possible.

Response to Comment 7-15: Aesthetics — The Pisgah Peak Open Space Policy Area 47 does not
mention scenic resources. The primary goal of the policy is to support the diversity of species
including large mammals and maintaining habitat values. It is the County Staff’s determination,
based in part on the Biological Resources Assessment, that due to the relatively small size of the
Project, it will not be in conflict with the Pisgah Peak Open Policy Area 47. The General Plan
and its policies are used to guide development; it is not necessary that every project conform to
every aspect of a general plan goal or policy. Instead that determination is left to the
administrative body (here the County) to determine general conformance. A finding that a
particular project is consistent with the general plan requires only that the proposed project be
“compatible with the objectives, policies, general land uses, and programs specified in” the
applicable plan. (Emphasis added.) Government Code § 66473.5. The courts have interpreted
this provision as requiring that a project be “in agreement or harmony with the terms of the
applicable plan, not in rigid conformity with every detail” of it. San Franciscans Upholding the
Downtown Plan v City & County of San Francisco (1% Dist. 2002) 102 Cal. App. 4th 656, 678
(administrative record supported city’s finding, as required by general plan, that Emporium
Building retained no substantial market value in its existing condition).

Contrary to the position of the Commentor, Open Space Policy Area 47 does not speak to scenic
vistas.
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Regarding the possible proliferation of high towers in the Project area, such a concept is highly
speculative and, indeed, very unlikely. In the last 20 years, the County has had only one other
application for a radio broadcast tower in the area. Moreover, any request for an additional tower
would require appropriate CEQA analysis on a case-by-case basis.

Regarding efforts by conservancies to acquire and expand open space areas (and the Park), those
long-range plans may not come to fruition and, by no means, guarantee acquisition. Such a
contingency does not, in any way, preclude legal development of private property (such as the
Project site) in the meantime.

Response to Comment 7-16: The scenic area referenced includes U.S. Forest Service (USFS)
lands; such lands are not prohibited from development. In fact the USFS maintains land use
plans that allow for development to occur within the forest. In addition, as stated in Response to
Comment 7-15 above, the General Plan and its policies are used to guide development; it is not
necessary that every project conform to every aspect of a general plan goal or policy. Instead that
determination is left to the administrative body (here the County) to determine general
conformance. Save our Peninsula Committee v. Monterey County Board of Supervisors (2001)
87 Cal. App. 4" 99 Oak Glen community is developed and continues to be further developed
(frequently with only ministerial approvals) with projects that have greater visual impacts than
the subject Project. Accordingly, it is seen that the Oak Glen Community Plan goal is not
intended to preclude development of private property.

Response to Comment 7-17: The statements in the DEIR related to the Project being located
below the ridgeline is correct in that the reference is to all portions of the Project being below the
most prominent ridgeline as seen from WCSP. Figure 4.1-2 (and all other simulations in this
section of the DEIR) points to the area of placement of these facilities. These exhibits clearly
identify the location of the facilities, not the specific placement related to elevation. The arrows
on the simulations point to the location, not the elevation of the structures. Regardless, even if
the Project were to be located at/on the ridgeline, (which it is not) there is nothing in County
Code prohibiting placement of a tower “on a ridgeline”.

Response to Comment 7-18: The analysis discussed in the EIR, disclosed that although portions
of the project maybe visible from certain vantage points, the impacts as determined by the three
established visual assessments indicate that they are not substantial. However, as further
indicated in the EIR, because of the significant public responses obtained, it was concluded in
Section 4.1 Aesthetics, page 4.1-25 that:

“The Lead Agency determines that implementation of Mitigation Measures AES-
1 and AES-2 would reduce potential visual impacts at the Wildwood Canyon
State Park and nearby sensitive receptors including residences and trail users to a
less than significant level. This is supported by the analysis that relied on the
USFS model and other federal agency models for determining and ranking visual
changes in the environment. However, this area of CEQA is highly subjective and
public comments previously received by the County Board of Supervisors
indicate a high level of viewer sensitivity to the monopole’s visual impact. In
consideration of this and the alternatives analysis showing that no other feasible
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Project Sites could avoid such impacts, although the project is considered highly
beneficial, the County determines that the visual impact, at least to some portion
of the population, is significant and unavoidable.”

The County will ensure that the administrative record compliances with Public Resources Code
Section 21167.6, which governs the content of administrative records.

Response to Comment 7-19: The County agrees that any visual assessment is, indeed,
subjective. The County has utilized all three of the available and different federal agency-
published methodologies to review and assess the visual impact of the Project. In each case,
using the published methodologies, the visual impacts of the proposed Project were determined
to be less than significant. The conclusion of the DEIR, however, is that the controversy and
public testimony in opposition to the Project may lead to a final determination of “significance”.

Response to Comment 7-20: Mitigation Measure AES-1 reduces the level of significance of the
impact; this is a feasible mitigation measure. Regularly changing the paint color on the monopole
based on weather or seasonal conditions would not be feasible.

Response to Comment 7-21: The access between the tower and the equipment shed was
included as an unvegetated dirt access in the visual simulations model. It is most clearly seen in
Figure 4.1-4. The discussion of impact is, indeed, limited; the access, being a foot path, is similar
to trails located throughout this area of the mountain range. Likewise, the fuel modification zone
was also included in the visual simulations model, but is not a prominent feature from the
viewpoints modeled.

Response to Comment 7-22: The concept of visual impact is extremely subjective. As set forth
in the DEIR, the experts utilizing all accepted methodologies came to the conclusion that the
visual impacts would be less than significant. However, because it is subjective a different
conclusion could be reached.

Response to Comment 7-23: The Commenter’s opinion is noted. The comment provides no
reference to the DEIR and therefore, no further response is warranted.

Response to Comment 7-24: The deed restriction has been a part of the Project since 2009.
CEQA objectives are often a combination of both the Applicant’s and the Lead Agency’s
objectives.

Response to Comment 7-25: A No Project Alternative is not intended under CEQA to be limited
to a total lack of development, but can also be potential development within the present land use
designation that could be done on a ministerial basis. The example cited in the DEIR complies
with the existing land use designation of Rural Living and meets the intent of providing an
appropriate No Project Alternative analysis.

The Commentor suggests that the No Project Alternative be analyzed with the assumption that
the property would be used for open space purposes; such a land use would require a General
Plan Amendment which would not be considered “No Project”. Keeping the property vacant as
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an appropriate No Project Alternative would fail to recognize that the property is capable of
development within existing zoning and building requirements.

Regardless of the size of the residence chosen for construction, the visual impacts would likely
be greater than those of the proposed Project because such development could include structures
exceeding the mass and/or height of the proposed Project. The fact that residential construction is
discouraged does not mean that it is prohibited on an individual basis.

Response to Comment 7-26: CEQA discusses disagreement between experts and states in
Guidelines Section 15151: “Disagreement among experts does not make an EIR inadequate, but
the EIR should summarize the main points of disagreement among the experts. The courts have
looked not for perfection but for adequacy, completeness, and a good faith effort at full
disclosure.”

The County hired a third-party independent expert in FCC regulations to review the previously
prepared reports submitted by both the Applicant and the Project opponents. The DEIR
conclusions related to the alternative sites were based on the peer review conducted by the
County’s independent consultant. Even if the Commentor’s suggested alternative sites were
considered, there is no credible evidence to suggest that they would be superior. The suggested
alternative sites would both require towers significantly higher than the 43-foot tower proposed
for this Project. As a result, it might well be concluded by the other jurisdictions where those
possible sites exist that the height of the towers would make them objectionable.

Under Guidelines Section 15126.6(f)(1), it is beyond the scope/jurisdiction of the to weigh the
merits and demerits of an alternative site/project that involves another jurisdiction’s goals and
policies.

Response to Comment 7-27: As discussed immediately above, CEQA accommodates
disagreement between experts. There is always the possibility of avian collisions with any
structure. This does not prohibit the construction of structures in most areas. Instead, the interim
guidelines suggested by the U.S. Fish & Wildlife Service (USFWS) acknowledge the potential
for collision and make recommendations to minimize collision impacts when it is not possible to
avoid those impacts because of other considerations. The comment that co-locating the tower
elsewhere, per the interim USFWS guidelines was not recommended. The USFWS
recommendations are simply that, they are not a requirement. There are many other
considerations that affect the tower placement other than bird collision impacts.

Co-location was not evaluated because there was no suitable existing tower site available that
would meet the Project objectives. Co-location would require a number of factors, not the least
of which is obtaining the consent of an existing pole’s owner. Further, there is no existing
“antennae farm” where most of the Project’s objectives could be met.

Response to Comment 7-28: It is not required, and not always necessary, to conduct a four-
season survey for a given project. The purpose of the surveys conducted for the Project was to
evaluate site conditions and determine whether any legally protected species or suitable habitat
for those species were present in the Project area and/or would be impacted by the Project. Had
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any of these conditions prevailed within the Project area, the general biological assessments
would have recommended appropriate focused studies for those protected resources. None of the
legally-protected species or their habitat were found during any surveys of the Project area
(conducted in 2006, 2007, 2009, 2010, 2012, and 2015).

Response to Comment 7-29: The entire length of Pisgah Peak Road is already disturbed and
denuded of vegetation. A review of recent photographs (including aerials) of the road was
conducted in addition to a field review of the Project area. The trenching for utility installation
will be a temporary impact with no native vegetation removal. Backfilling the trench will result
in the return of the road to its pre-construction condition. No permanent impacts to flora or
fauna, or their habitat would occur. The Commentor does not provide any evidence to support
his assertion that biological resources would be impacted.

Response to Comment 7-30: Regarding the assessment of potential impacts related to Project
construction, the Commenter asks for specifics related to construction equipment, methods,
number of workers, truck routes, etc. The precise number of workers could vary somewhat from
day-to-day, however, it is obvious from the minor activities required for completion of the
Project that heavy equipment will not be used, either for transportation or construction.
Certainly, the roadway will not be burdened with large trucks or equipment, nor will there be
truck routes established through neighborhoods.

The County has developed COA for prior iterations of the proposed Project that include a Dust
Control Plan for construction activities. That COA was based on the anticipated construction
elements listed below.

e Approximately 25 days of construction over an 8-week period;

e No use of heavy equipment on-site (i.e. dozers, loaders, or graders);

e Use of a helicopter on approximately three days to deliver and hoist the pole;

e Use of the helicopter within the three days and/or the use of a 4-wheel drive vehicle to
deliver building material, fencing, utility pipes/wiring, concrete and small mixer, and
water;

e Grading by manual labor approximately 50 cubic yards of soil,

e Drilling by mechanical drill auger transported by helicopter or behind the four-wheel
drive vehicle;

e Trenching by small hand-controlled ditch digger, back filled be hand and compacted by a
hand-controlled compactor; no excess trenching material is expected; and

e Estimated approximately four trips per day for a four-wheel drive vehicle and trailer to
deliver supplies and transport construction crew of up to 8 workers;

Additionally, the County will at a minimum adopt the same COAs and provide for the
discretionary use of either a helicopter or a 4-wheel drive vehicle.
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Any construction-related impacts would be minimal and considered temporary in nature
(See: City of Arcadia v. State Water Resources Control Board (4" Dist. 2006) 135 Cal. App. 4"
1392).

Regarding the Geotech Report, the 2007 report was prepared for the then-proposed Project which
was a 120-foot high steel lattice tower. The report was prepared for use by the Applicant in the
evaluation of the property and to assist engineers in design of Project plans and specifications.
Although the current tower design and footprint has been significantly reduced, the background
data related to geology and soils is still valid, and was, therefore, used in preparation of the
DEIR. The current Project involves a wooden monopole at a maximum height of 43 feet which is
approximately 1/3 of the height and far less weight than the tower evaluated in the geotechnical
report.

The installation of a 43-foot monopole, that was previously placed by a way of lawful
Temporary Use Permit does not require substantial drilling or digging within dense bedrock. The
prior demonstration monopole was installed without any guy wires, or mechanical equipment
use. The pole was set and was subsequently removed.

Therefore, the concerns expressed by the Commentor are not applicable to the current Project.

Response to Comment 7-31: Construction of the utility line within Pisgah Peak Road is
described in Response to Comment 7-6.

Response to Comment 7-32: The current Project has already been approved by the Board of
Supervisors and COA were issued in 2012 to address potential air quality impacts. This objection
was considered and rejected by the Trial Court and therefore, is not to be brought up again as a
new issue. The DEIR is intended only to cover those items which the Trial Court found to be in
need of further review.

Potential impacts to air quality due to the construction and operation of the Lazer Broadcasting
radio broadcast facility were assessed in the County’s Initial Study/Mitigated Negative
Declaration (IS/MND) dated October 26, 2011 and determined to have a less than significant
impact. Subsequently, in October 2013, the Superior Court required the County to further
evaluate and prepare a focused EIR on the potentially significant issues of Aesthetics, Land Use,
Hazards (Fire Safety), and Recreation. All other issues were either determined to be have been
adequately addressed in the IS/MND or were not addressed and thus waived in the writ of
mandate proceedings.

The IS/MND and the EIR dated May 2016 both describe the planned construction of the radio
broadcasting facility. As therein provided, the construction of the site would include the
following:

e Approximately 25 days of construction within an 8-week period,;

e No use of heavy equipment on-site (i.e. dozers, loaders, or graders);

e Use of a helicopter on approximately three days to deliver and hoist the pole;
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e Use of the helicopter within the three days and/or the use of a 4-wheel drive vehicle to
deliver building material, fencing, utility pipes/wiring, concrete and small mixer, and
water;

e Grading by manual labor slightly less than 50 cubic yards of soil;

e Drilling by mechanical drill auger transported by helicopter or behind the four-wheel
drive vehicle;

e Trenching by small hand-controlled ditch digger, back filled be hand and compacted by a
hand-controlled compactor; no excess trenching material is expected; and

e Estimated approximately four trips per day for a four-wheel drive vehicle and trailer to
deliver supplies and transport construction crew of up to 8 workers;

The IS/IMND determined that short-term minor construction emissions would occur during
construction from soil disturbance and equipment exhaust. However, based on the short-term
construction period, minor grading, no heavy equipment use, and the SCAQMD modeling results
of similar construction activities, the Proposed Project would not exceed SCAQMD thresholds
for PM1o. As with any construction within the South Coast Air Basin, any of the proposed
Project’s construction activities are subject to SCAQMD Rule 402 and Rule 403 for dust control.

Per COA No. 36, the developer is required to submit and comply with a dust control plan to
minimize dust emissions.

Noise would not occur during operation of the facility. Per COA No. 32, construction would be
limited to weekdays and Saturdays to the hours of 7 am. and 7 p.m., with no construction on
Sundays.

Per COA Nos. 43 and 13, erosion control permits and continuous maintenance of the site are
required which include erosion control measures.

Per COA No. 67 and Mitigation Measure AES-2, the developer shall implement a fire-resistant
landscaping plan.

Response to Comment 7-33: The underground electrical line extending to the proposed site from
the existing KRBQ tower was determined in the DEIR to not be growth inducing. The service
extension will be private which the Commenter alludes to having the potential for being growth
inducing. The DEIR determined the provision of service to the Project site to not be growth-
inducing because the service extension will be just that — a service lateral sized only to provide
the necessary utility demand of the proposed Project. There would not be sufficient capacity
available for any other users.

Response to Comment 7-34: The Commentor states that neither the EIR nor the letter from Don
Oaks discusses the impact of a brush fire caused by a lightning strike to the tower would have on
adjacent neighborhoods and residential dwellings. DEIR Section 4.4 presents the County’s
General Development Standards as well as all other applicable standards that the Project is
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required to comply with to reduce the risk of fire. Additional mitigation measures were also
recommended to further reduce the risk of fire. These include:

Mitigation Measure HAZ-1: The Project Proponent shall install an earthing system during
the installation of the monopole. An appropriate system shall be selected based on the
standards set forth by the United States National Electrical Code (NEC) or National Fire
Project Association (NFPA) 70%. The County Building and Safety Officer shall inspect the
system for compliance with these standards.

Mitigation Measure HAZ-2: The Project Proponent shall apply a latex-based, fire
protective coating to the monopole. The selected coating shall have high adhesion quality
and provide long-term protection.

Mitigation Measure HAZ-3: The existing monopole at the site shall be replaced with a new
monopole that is free of the initial treatment of creosote or pentachlorophenol that is
typically applied to wooden poles. These initial treatments may contain a preservative that
could prevent the long-term adhesion of a latex base fire retardant.

Mitigation Measure HAZ-4: The fuel modification area shall be inspected on a quarterly
basis throughout the life of the project to ensure the initial clearing area is maintained. Upon
inspection, appropriate trimming and clearing shall be initiated. In addition, any fuel
sources at the base of the monopole shall be removed.

The DEIR determined that, in the event of a lightning strike, the installation of an earthing
system, application of fire protective coating, and maintenance within the fuel modification area
would reduce the potential for wildfires in association with lightning strikes at the wooden
monopole. Potential impacts from lighting and ultimately wildfires would be reduced to a less
than significant level with the listed mitigation measures. This was substantiated by a third-party
expert in fire behavior hired by the County.

The Project itself would not interfere with the fire suppression capabilities of fire agencies
responding to a wildland fire that could threaten inhabited structures, no matter what the cause of
the fire. The existing 199-foot tall metal lattice KRBQ tower is not much further in distance from
inhabited structures than the Project and the new Project with a lower height and wooden
material would be far less attractive for lightning strikes.

Response to Comment 7-35: The Commenter indicates that surveys need to be completed for
archaeological and paleontological resources based on the Project Application. Appendix B of
the DEIR is the County’s 2011 CEQA IS which determines there is “No Impact” to such
resources because there are no such resources identified in the Project vicinity. No previous
comments or evidence has been received from any agency or public member regarding the need
to evaluate archaeological or paleontological resources.

! The National Electrical Code (NEC) or National Fire Project Association (NFPA 70), is a regionally adoptable
standard for the safe installation of electrical wiring and equipment in the United States.
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Response to Comment 7-36: The planning assumptions (which all are speculative) made in the
DEIR for the cumulative impacts assessment included the assumption that biological impacts
would likely be significant. The Commentor argues that this contradicts the conclusions related
to the Project’s impacts to biological resources. The Commentor seemingly misunderstands what
was being presented. The significant cumulative impacts resulting from extension of utility
service was based on the supposition of many towers and many individual service extensions
being constructed. This was an absolute worst-case scenario (that is extremely unlikely to occur
considering property size, location, and broadcasting requirements) with extension of lines
through undisturbed lands (rather than within Pisgah Peak Road). (See DEIR Section 5). Thus,
although less than significant impacts would result from the Project, potentially significant
impacts could, (but are extremely unlikely to) result from cumulative projects in the area.

Response to Comment 7-37: The visual impacts of the proposed Project were presented using
the published methodologies and were determined to be less than significant. The conclusion of
the DEIR is that the controversy and public testimony in opposition to the Project may lead to a
final determination of “significance” (see Response to Comment 7-19). Regarding cumulative
impacts, the determination was made that impacts would be less than significant; the County
does not concur that the analysis is flawed. The mere possibility of development of up to seven
(7) additional broadcast towers does not, in any way, indicate there would ever be any
applications for such uses, and would, among other things, assume a need for such a facility and
suitable land for its installation. A complete analysis of possible additional towers was included
in Section 5.0 Other CEQA Required Analysis, pages 5-7 through 5-9 of the EIR. However, such
a possibility was expressly indicated there in, as being extremely unlikely to ever occur.

Response to Comment 7-38: See Response to Comment 7-29.

Response to Comment 7-39: The County disagrees that there is no substantial evidence provided
in the analysis of cumulative impacts. With the combined application of the criteria used to
establish the cumulative broadcast tower Project area, the County General Plan, Development
Code, and the Oak Glen Community Plan, the area available for potential cumulative Project
development is limited to the area shown in Figure 5-1. Other potential cumulative Project areas
that were identified on Figure 5-1 are not in close proximity to the Proposed Project and are
unlikely to create a cumulative land use impact. Additionally, any other project would be subject
to individual, detailed CEQA analysis before such a permit could be issued.

The potential cumulative Project area utilized in the EIR analysis (see Figure 5-1) was an
approximate area defined to identify other projects that could share direct and indirect aesthetic
impacts both individually and cumulatively. Other potential cumulative impacts for Air Quality,
Biological Resources, Cultural Resources, and Greenhouse Gasses were analyzed on both a
project and cumulative basis. Potential cumulative impacts analyzed for Aesthetics and Hazards
were limited to the south and west facing slopes of the San Bernardino Mountains surrounding
the Oak Glen Community.

For most projects (any requiring discretionary permits) that would conflict with the General Plan
or any other land use parameter, CEQA review would be required before: 1) approval of the
Project, 2) adoption of CEQA Findings, 3) issuance of a COA, and 4) issuance of COA. It is
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typical in the issuance of a COA that a project would then be consistent with the General Plan
and therefore cumulative land use impacts would be unlikely.

Response to Comment 7-40: As discussed in the preceding comments, there has been no new
information provided, no need to revise the Project description or the impact determinations, no
new or revised mitigation measures are proposed for adoption, and no new feasible alternatives
have been identified. Therefore, there is no need to recirculate the DEIR (CEQA
Section 15088.5).
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4.0 MITIGATION MONITORING AND REPORTING PROGRAM
4.1 INTRODUCTION

The Mitigation Monitoring and Reporting Program (MMRP) was prepared to implement the
mitigation measures identified in the Lazer Broadcasting EIR. CEQA Section 21081.6 requires
adoption of a monitoring program when mitigation measures have been identified that would
reduce or avoid significant environmental effects.

CEQA requires adoption of a monitoring program for those measures or conditions placed on a
project to mitigate or avoid adverse effects on the environment. The law states that the
monitoring program shall be designed to ensure compliance during project implementation.
When implemented, environmental effects associated with the development of the Lazer
Broadcasting Facility will be reduced or eliminated.

The MMRP contains the following elements:

1. Measures that act to mitigate significant impacts on the environment are recorded with
the action and the procedure necessary to ensure compliance.

2. A procedure of compliance and verification has been outlined for each action necessary.
This procedure designates who will take action, what action will be taken and when, and
to whom and when compliance will be reported.

3. The MMRP has been designed to provide focused, yet flexible guidelines. As monitoring
progresses, changes to compliance procedures may be necessary based upon
recommendations by those responsible for the program.

4.2 RESPONSIBILITIES AND AUTHORITY

The County of San Bernardino (County) will be the primary agency responsible for
implementing the mitigation measures. In some cases, the County may contract with others to
implement measures. The County’s role is to monitor and ensure the implementation of the
measures.

43 MONITORING PERSONNEL

The County is responsible for ensuring that the mitigation measures in this Final EIR are
implemented. The County reserves the right to hire technical experts and professional to help in
evaluating compliance. These may include but are not limited to biologists, archaeologists and
planning professionals.

For impacts related to construction of the Project, the project planner or responsible County
department has the authority to stop the work of construction contractors if compliance with any
aspects of the MMRP are not occurring after written notification has been issued.

If any impacts require long-term monitoring, the applicant shall provide the County with a plan
for monitoring the mitigation activities at the project site and reporting the monitoring results to
the County.
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MITIGATION MONITORING REPORTING PROGRAM

Project: Lazer Broadcasting Facility Applicant: Lazer Broadcasting Corporation

Lead Agency: County of San Bernardino

Date: April 2017

Mitigation Measures No. / Responsible for Monitoring Timing of Method of Verified Date
Implementing Action Monitoring Frequency Verification Verification /Initials
Aesthetics
AES-1: The monopole, antenna and shed shall be [ county of San After paint Prior to On-site Inspection
painted olive green to blend with the surrounding | Bernardino Land application commencing
vegetation. In addition to this first layer of treatment, a | yse Services operations
second layer of paint shall be worked in a random
pattern in colors of deep olive, light sage and light brown
to further mimic a vegetative pattern or camouflage
effect. The random pattern shall be applied in a stippling
or sponging manner to avoid sharp lines.
AES-2: The Project Proponent shall revegetate the | county-approved After After submittal | On-site Inspection
portion of the ridge where the demonstration pole was | pjologist construction of CCRF and

placed. During placement of the demonstration pole and
conducting geotechnical field testing, vegetation was

issuance of final
County permits

the day during construction. These or other wildlife
incidentally observed, found to be in harm’s way, will be
relocated to a safe place.

removed. The scraped area, which appears in the form and prior to
of a line down the slope, and any other areas that may commencing
be disturbed during site development shall be operations
revegetated at the direction of a County-approved

biologist prior to issuance of permits.

Biological Resources

BIO-1: Biology Monitoring: In order to reduce or | County-approved Each day prior | Prior to On-site inspection
eliminate direct mortality to Blainville’s horned lizard, San | biologist to start of commencing
Diego mountain kingsnake, and the northern red construction construction
diamond rattlesnake during construction, a biologist will work and

pre-survey the construction site and access road each throughout

day prior to the start of work and periodically throughout workday




Mitigation Measures No. /

Implementing Action

Responsible for
Monitoring

Monitoring
Frequency

Timing of
Verification

Method of
Verification

Verified Date
/Initials

BIO-2: Nesting Bird Surveys: If construction is
scheduled during bird nesting seasons (February 1 to
August 31), a qualified biologist shall survey the area
within 200 feet (or up to 300 feet depending on
topography or other factors and 500 feet for raptors) of
the construction activity to determine if construction
would disturbing nesting birds. If observed in the Project
impact area, occupied nest shall not be disturbed unless
a qualified biologist verifies through non-invasive
methods that either: (a) the adult birds have not begun
egg-laying and incubation; or (b) the juveniles from the
occupied nests are foraging independently and are
capable of independent survival. If the biologist is not
able to verify one of the above conditions, then no
disturbance shall occur within 300 feet of non-raptor
nests, and within 500 feet of raptor nests, during the
breeding season so as to avoid abandonment of the
young (CDFW 2012b). This mitigation measure does
not apply if construction occurs during the non-nesting
season, September 1 through January 31.

County-approved
qualified biologist

Survey to be
conducted if
construction is
scheduled
during bird
nesting
season
(February 1 to
August 31).

Prior to
construction if
scheduled
during bird
nesting season

On-site inspection

BIO-3: The proposed project meets all four criteria for
reducing avian mortality as recommended in the
Longcore report. The proposed monopole is not
proposed to be located on a peak or ridgeline; at 43 feet,
it would be below the County Development Code
standard and below the APLIC recommendations; it
would not be lighted; and there would be no supporting
guy wires.

County of San
Bernardino Land
Use Services,
Building Inspector

Prior to
issuance of
final
occupancy

During review of
grading/building
plans

On-site inspection

Geology and Soils

GS-1: Prior to issuance of grading and/or building
permits for the Proposed Project, the Project Proponent
shall submit a Geologic Investigation Report and an
Updated Geotechnical Report. Recommendations
included in all geologic and geotechnical reports
prepared for the Proposed Project shall be
implemented.

County of San
Bernardino Building
and Safety Division

Prior to
issuance of
grading
/building
permits

Prior to
issuance of
grading

/building permits

Memo
documenting
report review.




Mitigation Measures No. / Responsible for Monitoring Timing of Method of Verified Date
Implementing Action Monitoring Frequency Verification Verification /Initials

GS-2: The proposed development shall be completed in | County of San Prior to Prior to Memo
accordance with the requirements of the latest edition of | Bernardino Building | issuance of issuance of documenting
the California Building Code as well as the | and Safety Division | grading grading report review.
recommendations included within the geologic /building /building permits
investigation report and updated geotechnical report permits
required prior to issuance of grading and/or building
permits.
GS-3: To ensure the structural safety of the Proposed | County of San Prior to Prior to Memo
Project in the event of an earthquake, the Proposed | Bernardino Building | issuance of issuance of documenting
Project shall be designed and constructed in | and Safety Division | grading grading report review.
accordance with the seismic design requirements of the /building /building permits
latest edition of the California Building Code. permits
GS-4: All on-site excavation activities shall be | County of San Prior to Prior to Memo
conducted in accordance with Cal-OSHA regulations. | Bernardino Building | issuance of issuance of documenting
Adequate moisture content shall be maintained within | and Safety Division | grading grading report review.
the removed and recompacted fill soils to improve /building /building permits
stability. permits
GS-5: A National Pollutant Discharge Elimination | County of San Prior to Prior to Memo
System permit shall be obtained before construction is | Bernardino Building | issuance of issuance of documenting
started. In addition, a Water Quality Management Plan | and Safety Division | grading grading report review.
and Storm Water Pollution Prevention Program must be /building /building permits
submitted to the County and shall show how storm permits
waters will be controlled through Best Management
Practices to avoid off-site sedimentation.
Fire Safety Hazards
HAZ-1: The Project Proponent shall install an earthing | County Building During Prior to Review of system
system during the installation of the monopole. An | and Safety Officer | installation of | commencing
appropriate system shall be selected based on the monopole operations

standards set forth by the United States National
Electrical Code (NEC) or National Fire Project
Association (NFPA) 701. The County Building and
Safety Officer shall inspect the system for compliance
with these standards.

1 The National Electrical Code (NEC) or National Fire Project Association (NFPA 70), is a regionally adoptable standard for the safe installation of electrical wiring and

equipment in the United States.



Mitigation Measures No. /

Implementing Action

Responsible for

Monitoring

Monitoring
Frequency

Timing of
Verification

Method of
Verification

Verified Date
/Initials

development of the site does not prevent the expansion
of the Park to include Pisgah Peak, the Project
Proponent shall be required to deed restrict the unused
portion of the 38.12-acre Project Site for passive use by
visitors to the Wildwood Canyon State Park
(AR 5:188:3243).

Use Services

building permits

HAZ-2: The Project Proponent shall apply a latex- | County Building During Prior to On-site inspection
based, fire protective coating to the monopole. The | and Safety Officer installation of commencing

selected coating shall have high adhesion quality and monopole operations

provide long-term protection.

HAZ-3: The existing monopole at the site shall be | County Building During Prior to On-site inspection
replaced with a new monopole that is free of the initial | and Safety Officer installation of | commencing

treatment of creosote or pentachlorophenol that is monopole operations

typically applied to wooden poles. These initial

treatments may contain a preservative that could

prevent the long-term adhesion of a latex based fire

retardant.

HAZ-4: The fuel modification area shall be inspected on | County Fire Quarterly Quarterly On-site inspection
a quarterly basis throughout the life of the project to | Marshal throughout the | throughout the

ensure the initial clearing area is maintained. Upon life of the life of the project

inspection, appropriate trimming and clearing shall be project

initiated. In addition, any fuel sources at the base of the

monopole shall be removed.

Land Use

LU-1: Since the Project Site is located directly adjacent | county of San Prior to Prior to Acceptance of

to Wildwood Canyon State Park and to ensure | Bernardino Land construction issuance of grant deed
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Kevin White, Senior Planner

County of San Bernardino

Land Use Services Department, Planning Division
385 No. Arrowhead Avenue, First Floor

San Bernardino, CA 92415-0187

June 8, 2016
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Project Title: Lazer Radio Broadcasting Facility
State Clearinghouse Number 2008041082
Project No.: P201000215

Re: Draft Environmental Impact Report

Dear Mr. White:

Yucaipa Valley Conservancy, under the direction of Mr. Francis O. Sissons,
was originally formed in 1999 to specifically save the 850 acres (approx.) that is now
Wildwood Canyon State Park (WCSP). WCSP is directly adjacent to and overlooked
by the proposed Lazer FM Tower project and directly impacted. The site is readily
visible from the majority of the WCSP hiking, mountain biking, and equestrian trails.

The Lazer FM Tower site breaks and disturbs the eastern boundary of the
WCSP, causing habitat disturbance and destruction and breaking up the pristine and
aesthetic eastern ridge of the entire WCSP, which is enjoyed daily by the many hikers,
mountain bikers, equestrians, bird watchers, and general nature lovers.

Although the illegal demonstration pole that once existed was (falsely) utilized
by Lazer Broadcasting to indicate a minimal disturbance of the area, Lazer failed to
properly demonstrate the actual impact to the steep west facing slope by the FM tower,
equipment building, parking area, fencing, and fuel modification clearing.

We object to the entire project at this location as it posses environmental
hazards from plant and habitat destruction on a large portion of a steep slope. The
project raises erosion and fire danger concerns that should not be waived and a major
variance in 2 fire overlay area should not be approved. It also scars the very purpose of

WCSP, which is to provide its many users escape from their urban life and vital
reconnection with nature.

The City of Yucaipa, its citizens, and many, many visitors of WCSP have long
objected to and opposed the Lazer FM Tower project next to our hard-won Wildwood
Canyon State Park.

1-1

1-3

1-4

1-5


natalie
Typewritten Text
    LETTER 1

natalie
Typewritten Text
1-1

natalie
Typewritten Text
1-2

natalie
Typewritten Text
1-3

natalie
Typewritten Text
1-4

natalie
Typewritten Text
1-5

mary
Line

mary
Line

mary
Line

mary
Line

mary
Line


(Lazer FM Tower, EIR, 6-8-16. pg. 2 of 2)

The Board of Directors of Yucaipa Valley Conservancy hereby object to and condemn 1-5
the proposed Lazer Radio Broadcasting Facility in its’ current proposed form, and in Cont
any revised form hereafter, at this location.

David Miller, Chairman
Yucaipa Valley Conservancy
34233 Sherwood Drive
Yucaipa, CA 92399

(909)797-2040
cc: Supv. James Ramos

Atty. John Mirau
City Mgr. Ray Casey
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June 27, 2016

Kevin White, Senior Planner
Current Planning Division

Land Use Services Department
County of San Bernardino

385 N. Arrowhead Avenue, 1% Floor
San Bernardino, CA 92415 - 0182

Regarding: Lazer Radio Broadcasting Facility (Project No. P201000215); Notice of
Availability of a Draft Environmental Impact Report (SCH No. 2008041082)

Thank you for the opportunity to respond to the Draft Environmental Impact Report (DEIR) for
the above-referenced project. The primary concerns for the City of Yucaipa are included in the
staff report dated November 26, 2012, Resolution 2012-71, and correspondence dated September
29, 2010 and September 19, 2012 (attached). A signed copy of Resolution 2012-71 adopted by
the Yucaipa City Council opposing the Lazer Radio Broadcasting facility has been attached for
your records. The concerns and requests contained in the attached documents continue to be
valid. This letter is intended to reiterate these concerns and based on those concerns, request that
the County deny the proposed Project. A second letter will be provided with questions pertaining
to the environmental analysis of the DEIR. In addition to the concerns set forth in the attached
correspondence, the City of Yucaipa requests that the County address the following
issues/concerns:

1. Address the cumulative impacts as well as the growth inducing impacts associated with
multiple antennas at this location. If this facility is constructed, it is almost certain that
the County will receive additional applications for more communication towers and/or
co-located facilities and therefore, the cumulative impacts/growth inducing impacts
associated with this project also must be considered as significant.

2. The Notice of Preparation states that alternative site locations for.the Lazer Radio
Broadcasting facility will be contemnplated. The City of Yucaipa still believes that
alternative sites analysis is incomplete and that better locations exist, The City rejects the
notion that only one alternaiive site, 3G-acre property located near the community of
Cherry Valley, adequately meets the alternatives analysis required under. the California
Environmental Quality Act.

In addition to responses to the above comments, please provide the City with any future notices
in regards to the processing of the Project, and direct all CEQA related correspondence to our
attention.

City of Yucaipa
34272 Yucaipa Boulevard, Yucaipa, CA 92399-9950
909/797-2489 ¢ FAX 909/790-9203 ¢ e-mail: city@yucaipa.org
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Sincerely,

e M 788

Denise Hoyt Greg Bogh &~
Mayor Mayor Pro Tem
Q% w«)é;/ DJ Q, -,
David Avila Dick Riddell Bobby
Councilmember Councilmember Councilmember
City of Yucaipa

34272 Yucaipa Boulevard, Yucaipa, CA 92399-0950
909/797-2489 ¢ FAX 909/790-9203 ¢ e-mail: city@yucaipa.org
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| THE WILDLANDS
ST CONSERVANCY

the Beosty

July 20, 2016

Mr. Kevin White, Project Planner

San Bernardino County Land Use Services Department
Planning Division

385 N. Arrowhead Avenue, First Floor

San Bernardino, CA 92415-0182

RE: Project No. P201000215/CF - Radio Tower Application
Lazer Parcel - APN 0325-011-19-0000
Draft EIR - SCH No. 2008041082

Dear Mr. White:

Founded in 1995, The Wildlands Conservancy is dedicated to preserving the beauty and
biodiversity of the earth and to providing programs so that children may know the wonder and
joy of nature. In working to achieve this mission, TWC has established the largest nonprofit
nature preserve system in California, comprised of fifteen preserves encompassing 147,000 acres
of diverse mountain, valley, desert, river, and oceanfront landscapes. These preserves are open to
the public free of charge for passive recreation, including camping, hiking, picnicking, birding,
and so much more.

Ultimately, saving our treasured landscapes from development means educating and
instilling a love for nature in future generations. For this reason, TWC is also the state’s
nonprofit leader in providing free outdoor education opportunities for California youth. Through
these programs and our reverent stewardship of preserves—visited by nearly half a million
people per year—we foster a love and respect for life in all of its magnificent forms.

3-1

TWC has been active for close to 20 years in the Yucaipa and Oak Glen communities
promoting conservation values and purchasing land for public enjoyment and open-space
purposes. TWC is frequently recognized as a resource in the community relating to open-space
issues. Because of this reputation, TWC is specifically mentioned in the Oak Glen Community
Plan policies and goals:

e Policy OG/OS 1.2: County is committed to supporting and actively pursuing the
expansion of WCSP, including cooperation with open space community groups
such as The Wildlands Conservancy and Yucaipa Valley Conservancy.

39611 Oak Glen Road #12 « Oak Glen, CA 92399 (909) 797-8507 » Fax (909) 797-4337

www.wildlandsconservancy.org
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TWC owns several thousand acres of land in the Oak Glen and Pisgah peak area, and thus has a
keen interest in the Lazer radio tower project that may be constructed immediately adjacent to
Wildwood Canyon State Park. In reviewing the Draft EIR for the Lazer project, TWC noted that
the following project objectives were included relating to Wildwood Canyon State Park:

e Contribute to the expansion of Wildwood Canyon State Park (WCST) through the
implementation of a passive, not active, land use. As a passive land-use, broadcast
towers have been implemented in many CA State Parks.

¢ Create long-term buffering of passive land uses within and adjacent to the eastern
WCSP boundary through dedication of development rights and/or transfer of
ownership in fee of close to 4% of the current WCSP land area.

As one of the two Censervancy’s specifically mentioned in the Oak Glen Community
Plan policy OG/OS 1.2, TWC feels an obligation to comment on these supposed “goals” of the
Lazer tower project. TWC has consistently opposed the Lazer radio tower, because that radio
tower is incompatible with the surrounding open spaces of Wildwood Canyon State Park, as well
as other lands owned by open-space conservancies, including TWC. Having monitored the Lazer
tower project since 2008, it is clear that the goal of the project is to expand coverage of Lazer’s
radio station, regardless of broad and vast community opposition to the project where over
17,000 citizens wrote letters or signed petitions in opposition to this radio tower project.

TWC does not believe Lazer’s business desire is to expand the audience of its radio tower
into a supposed “goal” of expanding Wildwood Canyon State Park. It is clear to TWC that rather
than facilitating expansion of the park, the radio tower will actually prevent it. It is our
understanding that Yucaipa Valley Conservancy and Citizens for the Preservation of Rural
Living own property in the surrounding area, which they intend to eventually dedicate as open-
space and incorporate into the Wildwood Canyon State Park. However, by building a radio
tower, equipment shed, fencing, and parking space in the middle of these open-space lands, that
expansion of the park will be marred by the radio tower project. It is inconceivable to understand
how Lazer and/or the County could take the position that constructing a radio tower and
associated facilities in any way helps to expand Wildwood Canyon State Park. The fact that
Lazer is proposing to provide an open-space easement over the area of their property surrounding
the radio facilities does not in any way facilitate expansion of the park. The radio tower emits
radiofrequency waves, which are considered dangerous and should not be in the middle of a state
park. In addition, the radio tower and equipment constitute blight on the scenic views from
Wildwood Canyon State Park and TWC's Oak Glen Preserve.

The draft EIR recognizes that the baseline condition of the Lazer Project is the condition
of the project prior to Lazer carving out a 650-foot trail from Pisgah peak road down to the
proposed site of the radio tower. That 650-foot trail alone constitutes a significant adverse
aesthetic impact to the scenic views from Wildwood Canyon State Park and surrounding open-
space properties. The draft EIR purports to completely mitigate this significant aesthetic damage
with the following:
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e Mitigation Measure AES — 2: The Project Proponent shall revegetate the portion
of the ridge where the demonstration poll was placed, During placement of the
demonstration poll and conducting geotechnical field testing, vegetation was
removed. The scraped area, which appears in the form of a line down the slope,
and any other areas that may be disturbed during site development shall be re-
vegetated at the direction of the County - approved biologist prior to issuance of
occupancy permits.

TWC has protected over 1250 square miles of open space land and manages more than
200 square miles of land throughout the State of California. TWC has been involved in extensive
work involving restoration of deserts, wetlands, rivers, forests and other sensitive wildlife
habitat. Because of this extensive work involving restoration of a wide variety of habitat, TWC
believes they are an expert in analyzing effective versus ineffective restoration of damaged
habitat.

Based upon TWC’s extensive experience with restoration of habitat, it is our opinion that
the proposed mitigation measure requiring revegetation of the approximate 650-foot trail down
the side of the slope on the Lazer Property will very likely be unsuccessful. In the immediate
area of Pisgah Peak, several years ago an owner of a property illegally graded the top of a peak
leaving a scar on the mountaintop. Attempts were made to revegetate that property, but they
were unsuccessful. In this case, due to the lack of any method of watering, drought conditions,
and erosions when there is hard rain despite the drought, it is unlikely that the vegetation will
successfully root and cover the scar left by the foot trail down the slope. In any event, if the
revegetation was eventually successful, it is likely that it could take 5 to 10 years before the
revegetation would cover the scar caused by scraping of the footpath trail. As a result, the visual
impact of the scraping of the foot trail will be visible for many years. Based on our experience,
the analysis in the Draft EIR that revegetation of the scarred foot trail will be fully mitigated by
revegetation is not entirely accurate and should not be relied upon.

TWC continues to support the opposition to the Lazer Radio project from thousands of
local residents, visitors, tourists, City of Yucaipa, Yucaipa Valley Conservancy, and the Citizens
for the Preservation of Rural Living.

Very truly yours,

Do fGobat ™

Dana Rochat
Acquisitions Director

Ce: Supervisor James Ramos, County of San Bemardino
Mayor Denise Hoyt, City of Yucaipa
Mr. John Mirau, Citizens for Preservation of Rural Living
Mr. David Miller, Yucaipa Valley Conservancy
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LETTERA4

CITY OF

July 20, 2016

Kevin White, Senior Planner
Current Planning Division

Land Use Services Department
County of San Bernardino

385 N. Arrowhead Avenue, 1% Floor
San Bernardino, CA 92415 - 0182

Regarding: Lazer Radio Broadcasting Facility (Project No. P201000215); Notice of
Availability of a Draft Environmental Impact Report (SCH No. 2008041082)

Thank you for the opportunity to respond to the Draft Environmental Impact Report (DEIR) for
the above-referenced project. Concerns for the City of Yucaipa are included in the staff report
dated November 26, 2012 (attached), Resolution 2012-71, and correspondence dated September
29, 2010 and September 19, 2012 (attached). A signed copy of Resolution 2012-71 adopted by
the Yucaipa City Council opposing the Lazer Radio Broadcasting facility has been submitted for
your records and should already be included in the Administrative Record. The concerns
continue to be valid, and the City requests that the County deny the proposed Project.

The following provides the City of Yucaipa’s comments and concerns regarding the deficiency
of the EIR relative to important environmental concerns associated with development of the
proposed radio tower.

Project Construction:

The analysis within the EIR fails to consistently identify the total scope of construction activities
that will be necessary to complete the Project. The City recognizes that the proposed Project will
require the installation of 6,700 linear feet of underground cable to serve the proposed facility.
As noted in the EIR, undergrounding of the utility would require the preparation of an 8-foot
wide trench, which would result in a disturbance of approximately 1.22 acres. The electrical
cable would generally run along the Pisgah Peak Road, which the analysis states is a previously-
disturbed dirt road. However, the analysis fails to consider that the roadway is narrow and
rugged, and that the trenching activities necessary to underground utilities may likely require
widening of the pathway to support construction traffic, equipment, and provide adequate width
for fire and related personnel. As noted in the EIR, Pisgah Peak Road is 12 feet wide, and with
trenching, there would be a remaining 4 foot wide section to accommodate vehicles during
construction which is grossly inadequate. Please note that City Staff had sent a message to the
project representative, as directed by Kevin White with the County of San Bernardino, to visit
the project site and observe the existing field conditions pertaining to access. No responses were
received.

4-1

City of Yucaipa
34272 Yucaipa Boulevard, Yucaipa, CA 92399-9950
909/797-2489 & FAX 909/790-9203 ¢ e-mail: city@yucaipa.org
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This issue is dismissed from all analysis related to the construction of the Project. In addition,
grading may be necessary to provide an adequate roadway width during construction. Therefore,
the potential impacts related to widening of the roadway needs to be addressed within all
pertinent topics of the EIR to adequately disclose project-related environmental impacts.

Project Objectives:

The City contends that the proposed Project objectives, which relate to current programs offered
by the proposed radio station, is not an accurate set of objectives for the purposes of CEQA.
Radio programming is not static, and the radio format and programming will change over time
based on market demand. Therefore, the ancillary programs provided by the radio station are not
a valid objective to be used for assessing the environmental impacts for the proposed Project, and
highlighting a small educational program segment is misleading in establishing the framework
for an objective environmental analysis. The statement of objectives should include the

underlying purpose of the project, which is simply to expand the radio broadcast coverage of a
radio station.

Aesthetics:

The City concurs that the proposed Project will result in significant and unavoidable impacts,

even with mitigation. However, the discussion undermines the potential visual impacts. The EIR
states:

“This is supported by the analysis that relied on the USFS model and other federal
agency models for determining and ranking visual changes in the environment. However,
this area of CEQA is highly subjective and public comments previously received by the
County Board of Supervisors indicate a high level of viewer sensitivity to the monopole’s
visual impact. In consideration of this and the alternatives analysis showing that no other
feasible Project Sites could avoid such impacts, although the project is considered highly
beneficial, the County determines that the visual impact, at least to some portion of the
population, is significant and unavoidable.”

This does not provide an unbiased and objective conclusion, and instead undermines the
potential impacts that would be generated by development of the Project. In a poor attempt to
‘disclose’ impacts, the EIR concludes that it will be significant impact, but only as so far as in an
attempt to appease commenters. The fact remains that the visual quality of the site will be
impacted and visible from several different vantage points, and approving the Project would
disrupt a pristine wilderness. In addition, the Visual Assessments prepared for the Project note a
‘moderate visual quality’ at the site as a result of “previous geotechnical/field work™ for the
Project. The field notes demonstrate that the site work for the Project has already diminished the
site’s once-pristine visual environment.

The City also disagrees with the statement that there were no other feasible Project Sites could
avoid the visual impacts, as the City disagrees that one alternative site provides an adequate
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City of Yucaipa
34272 Yucaipa Boulevard, Yucaipa, CA 92399-9950
909/797-2489 ¢ FAX 909/790-9203 ¢ e-mail: city@yucaipa.org
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assessment, and contends that the analysis for that alternative site defers the discussion, noting a
separate visual impact assessment would be required to determine the significance of impacts.
Therefore, given the visual sensitivity and environment of the Project site, and that there is likely
other sites with reduced viewer sensitivity, the statement that there are “no other feasible Project
Sites could avoid such impacts” is conclusory without substantiation.

The City also requests clarification regarding the camera and setting used to take the photos for
the photosimulations provided in the 2012 Visual Assessment. The Assessment notes a 50-mm
lens was used to provide the best representation of a human eye. However, a 50-mm lens on an
APS-C sensor offers a substantially different range of perception than that of a ‘full frame’
35mm film equivalent camera. In addition, please provide the aperture setting used.

The City questions why the Visual Impact Assessment prepared for the project does not include
vantage points along Wildwood Canyon Road and Oak Glen Road, both of which are designated
at Scenic Corridors by the City of Yucaipa. This concern aligns with the comment provided by
CPRL’s NOP response. The EIR states that it was not visible during a November and May field
visit, but no photos are provided to substantiate the claim or to address any potential conditions
that may have interfered. As noted previously, City Staff attempted to visit the project site, which
would have provided an opportunity to view the line of sight to those vantage points. As
currently presented, the discussion is conclusory, and does not provide the substantial evidence
necessary to support the conclusion.

In addition, the concerns presented above regarding the required widening of Pisgah Peak Road
to accommodate construction activities during trenching of the underground cable would also
result in a substantial change to the visual quality of the site which was not analyzed in the EIR
or supporting Visual Assessments. The modification of the roadway may result in irreparable
damage to the area, further exacerbating the significant visual quality impacts from the proposed
Project.

The City also requests that Mitigation Measure AES-1 be modified to include the maintenance
and touch-ups for the facility. UV light will degrade the quality and condition of the paint,
especially along the metallic surfaces of the antenna, resulting in eventual re-exposure of the
metal surfaces of the antennas. Without provisions for the maintenance of the site, the measure
will be ineffectual over long-term use of the site, resulting in even more significant impacts to
the visual quality of the scenic areas.

Bio:

The concerns presented above note that there may be the need to widen of Pisgah Peak Road in
order to accommodate construction activities during trenching of the underground cable. The
impacts associated with the widening, including removal or disruption of plants and animals, as
well as onsite grading necessary to ensure the safe movement of construction equipment, has not
been provided. Additional detail is necessary to conclude a less than significant impact resulting
from construction activities. This detail includes a discussion of the short-term impacts
associated with widening, as well as any long-term impacts.
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The City also requests if any preliminary details for the installation of the tower is available. As
noted in Impact GS-1, a geotechnical investigation is required to address issues such as slope
instability. The studies provided with the EIR (Appendix G) note that piers may be installed to a
depth of approximately 28 feet. This activity may result ground-borne vibration during
construction, which may have the potential to impact sensitive species nearby, including
migratory birds that may be in trees within the vicinity of the project, but not necessary within
the scope of Measure BIO-2. In addition, the EIR describes the "breeding season" as February 1
through August 31. Please note that the California Department of Fish and Wildlife does not
recommend relying on seasonal restrictions alone as nesting dates vary from year to year and
some species may nest year-round. Instead, the Department recommends that a qualified
ornithologist conduct nesting surveys prior to initiating vegetation removal and/or ground
disturbing activities even outside of the peak nesting season, but encourages projects to schedule
ground-disturbing activities outside of the peak nesting season to reduce the changes of the
discovery of an active nest.

Fire Safety:

The concerns presented above note that there may be the need to widen of Pisgah Peak Road in
order to accommodate construction activities during trenching of the underground cable. Does
the applicant intend to widen the roadway to allow for access during construction? It should be
noted that unpaved roads help to provide a line of defense to the Fire Department for the
surrounding communities (including Oak Glen and the City of Yucaipa). The obstruction of
access caused by an 8 foot-wide trench in the middle of a 12 foot-wide (or less) roadway during
the Project’s construction may result in significant issues to providing a fire break of line of
defense during a fire emergency.

The City also requests a confirmation that a backup generator is not proposed at the site should
electrical service be interrupted. If a generator is proposed, ensure that appropriate mitigation
measures are included to ensure safe storage of fuel and other combustible materials stored
onsite to address hazards associated with fire safety. The City also requests clarification for
Mitigation Measure HAZ-3: what existing monopole needs to be removed?

In addition, it is our understanding that Fire Departments need to be able to defend any structures
from fire danger, regardless if the structure is manned or unmanned. Please elaborate on how
access will be obtained should the structure need to be defended. Given the location of the
facility and access along Pisgah Peak Road, it is reasonable that the Yucaipa Fire Department
would be dispatched to address any fire-related incidents onsite.

Cumulative:

The City questions why a future tie into the extended electrical line for the proposed project was
not considered as part of the cumulative impact analysis. Further, what is the basis of assumption
to establish a 2,000 foot radius around the project site for the cumulative analysis? It is possible
and highly reasonable to assume that projects would be integrated with the new conduit
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installation, and that with approval of the proposed Project, other towers may begin to infiltrate
the pristine environment. Further, the EIR had concluded that the proposed Project would result
in significant and unavoidable impacts to visual quality. The addition of 7 new towers, even with
the unreasonable assumptions provided in the analysis, would certainly contribute to an already

significant impact and increase the severity of the overall impact. The City disagrees that impacts
would not be significant.

Growth Inducing:

The City’s concerns regarding growth inducing impacts and cumulative impacts of new towers is
not limited specifically to radio towers. Permits for cellular towers are more frequent, and are a
similar use. Approval of this Project within the Pisgah Peak area may inevitably lead to future
towers proposed, and would make it difficult for the County of San Bernardino to deny such
projects based upon the established precedent resulting from approval of this Project.

The City also requests clarification regarding the “private line” for electricity connection for the
Project. Unless specific details are provided, including mitigation measures that are enforceable
and offer absolute certainty, it seems reasonable and prudent to consider tie-ins to the proposed
electrical line be used for other potential Projects.

Alternatives:

The City questions why only one alternative site, a 30-acre property located near the community
of Cherry Valley, was used as part of the Alternative analysis. The City recognizes that Case law
suggests that the discussion of alternatives need not be exhaustive, but for this EIR, consideration
of a single site provides an inadequate assessment for comparison for the Project. In this case,
there is not a reduced project alternative and the EIR does not provide some other effective
metric for decision makers to accurately assess the merits of this project and compare
environmental impacts, nor does it provide an effective discussion on an environmentally
superior project. Further, the CEQA Guidelines note that public agencies should not approve
projects as proposed if there are feasible alternatives which would substantially lessen the
significant environmental effects of such projects.

The City suggests that additional alternatives be provided that considers the development of two
towers, similar to other regional radio stations, to address the needs of the proposed applicant,
which would avoid impacting the environment as currently proposed. Further, this would meet
the project objectives, which is to expand the radio broadcast coverage of a radio station, while
reducing environmental impacts proposed by the Project. In addition, the City questions the
alternatives analysis parameters for providing coverage specifically within the City of Hemet,
when the project Goals and Objectives relate towards new coverage to the County of San
Bernardino.

In addition, the alternative analysis section should be updated to correctly and accurately
describe the project impacts. For instance, the No Project Alternative notes that aesthetic impacts
would be less than significant similar to the proposed project, which does not match the analysis
in Section 4.1, and the Biological Resources references impacts resulting from an existing
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wooden pole. Further, the City disagrees with the scenario presented in the impact discussion:
topography, access, utilities, and a variety of other physical factors, in addition to General Plan
policies, would prohibit development of a single family home within the vicinity of the proposed
tower. Therefore, the No Alternative Project would not result in impacts that are as substantial as
those that would result from approval of the Project.

Please note that Fire Service Impacts would also be less significant for the alternative site
compared to the proposed Project, because development of a tower on a single family property
would likely provide far greater access for the Fire Department, which is non-existent with the

proposed Project. Please update the conclusions in the Alternatives Analysis to accurately reflect
the potential impacts.

Conclusion:

The City of Yucaipa would like to reiterate that it opposes the Project, and requests that the
County Planning Commission and Board of Supervisors deny the Project. Expansion of the radio
station can be accomplished without the unnecessary degradation of the scenic nature of the
proposed Project site. Further, if this facility is constructed, it is almost certain that the County
will receive additional applications for more communication towers and/or co-located facilities
and therefore, the cumulative impacts/growth inducing impacts associated with this project also
must be considered as significant.

If you have any questions, please feel free to contact me at 909-797-2489 x.231 or
jlambert@yucaipa.org.

Sincerely,

CITY OF YUCAIPA

Joseph M. Lambert

Director of Development Services

ce! City Council
Ray Casey, City Manager
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Agenda Item No. I 3

CITY OF YUCATPA
AGENDA REPORT

TO: Honorable Mayor and City Council
FROM: LMaymond A. Casey, City Manager
FOR: City Council Meeting of November 26, 2012

SUBJECT: Lazer Broadcasting Antenna Site Near Wildwood Canyon State Park

RECOMMENDATION:

That City Council adopt Resolution No. 2012 — 71, encouraging the San Bernardino County Board
of Supervisors to again deny Lazer Broadcasting’s proposal to erect a radio tower adjacent to the
City of Yucaipa and Wildwood Canyon State Park.

BACKGROUND:

In June of 2007, Lazer Broadcasting, Inc. submitted an application to the San Bernardino County
Land Use Services Department for a Conditional Use Permit to construct an FM radio broadcast
facility (call letters: KXRS) consisting of a 140-ft tall lattice tower to support a 25-ft tall x 42-in
diameter 6-bay FM broadcast antenna. Included in the project were a 250 sq ft equipment building,
a 20kW generator, and a 500-gallon fuel tank. The facility was to be located on the company’s 38-
acre parcel immediately adjacent to Wildwood Canyon State Park, and utility services were to be
provided by installing 33 new 40-t tall utility poles on Pisgah Peak Road.

On July 31, 2007, staff responded to the County’s Project Notice with a fairly routine letter based
on the limited information that we had received. Our comments noted some concerns with the
proposed power lines and indicated that the project could have a significant effect on the visual
resources of the State Park. In April of 2008, staff received the Initial Study from the County
detailing their environmental review of the project, and the tower had been reduced to 100-ft in
height, and the utility lines were going to be placed underground. This was an improvement from
the original plan, but the cumulative impact of having additional towers at this location was still not

being addressed, and in our April 17, 2008, letter staff again submitted comments suggesting that
an environmental impact report should be prepared.

In October of 2008, the County circulated a Revised Initial Study, with the proposed tower reduced
to 80-ft in height, but it did not address staff’s earlier concerns regarding the cumulative impacts
associated with the potential proliferation of multiple towers, and we advised the County of our
concerns in a letter dated October 16, 2008. On November 6, 2008, the County Planning
Commission voted 4-1 to approve the project, and this action was then appealed to the County
Board of Supervisors. On November 10, 2008, the Mayor informed the Council of this matter
during the Mayor and Councilmember Business portion of the City Council meeting, and the

consensus of Council was that staff should prepare a letter for the Mayor’s signature expressing
their opposition to the project.
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City Council Meeting of November 26, 2012
Lazer Broadcasting Antenna Facility
Page 2

DISCUSSION:

In December of 2008, after carefully reviewing the administrative record, and encountering
substantial opposition from a large number of concemed citizens in the East Valley, the County
Board of Supervisors voted unanimously to overturn their Planning Commission’s approval of the
project. At this point, nothing occurred until June of 2010, when staff received a Project Notice
from the County for a Conditional Use Permit to construct a 43-ft tall lattice tower and a 100 sq ft
equipment building. The generator and the fuel tank had been removed from the project, and the
application also included a Major Variance to reduce the fuel modification zone from 100 ft to 30 ft
in order to reduce the amount of disturbed area.

Staff responded to this Project Notice with a letter dated June 14, 2010, which once again
expressed our concerns regarding the environmental review procedures being used by the County.
Because of the potential for this project to adversely affect the significant scenic resources of
Wildwood Canyon State Park, staff believes that an environmental impact report needs to be
prepared to fully evaluate this situation, and equally important, to conduct an independent
evaluation of alternative sites for the broadcast antenna. The applicant has stated that there are no
alternative sites, but staff is aware of at least one professional study that has identified various
alternative locations that are away from Wildwood Canyon State Park.

At the September 27, 2010, Council meeting, staff provided the Council with all of the letters that
had been previously submitted for this project, and Council directed that another comment letter
(see attached) be prepared for the latest proposal. Staff then received a revised environmental
assessment of the project’s potential impacts, and it concluded that all such impacts could be
mitigated to a less-than-significant level. While it provided a more detailed analysis of the
project’s effect on the environment, it still does not address the City’s key issues — the cumulative
impacts associated with multiple antennas at this location, and the ability to develop the project on
at an alternative location. These specific issues would only be addressed in an Environmental
Impact Report, which our letters have been requesting from the beginning, and if Council is still
concerned about these issues, we should reiterate our previous comments.

In September of this year, the County Planning Commission conducted a public hearing to review
the latest incarnation of Lazer Broadcasting’s proposal for a radio broadcast antenna, and once
again the City submitted a comment letter to reiterate our on-going concerns with this project.
Unfortunately, the project was again approved by a 4 — 1 vote, but an appeal of this action was filed
in a timely manner, and the project is once again being reviewed by the Board of Supervisors. It is
virtually the same project that was unanimously rejected by the Board of Supervisors in 2008, but
the City Council may wish to take this opportunity to once again go on record in opposition to the

project. The attached resolution also requests that the Board strongly consider the position of local
cities when reviewing land use projects.

Attachments: Resolution No. 2012 - 71
9-19-12 Comment Letter
09-29-10 Comment Letter
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RESOLUTION NO. 2012-71

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
YUCAIPA, CALIFORNIA, ENCOURAGING THE SAN
BERNARDINO COUNTY BOARD OF SUPERVISOR TO
AGAIN DENY LAZER BROADCASTING'S PROPOSAL TO
ERECT A RADIO TOWER ADJACENT TO THE CITY OF
YUCAIPA AND WILDWOOD CANYON STATE PARK

WHEREAS, the City of Yucaipa believes that local control on local land use issues
should be respected by all government entities; and

WHEREAS, the City of Yucaipa believes that local municipalities have a strong
understanding of potential impacts to their residents and communities related to land use
proposals; and

WHEREAS, the City of Yucaipa supports other cities in San Bernardino County in their
efforts to advocate for land use issues that are of importance to their local constituents; and

WHEREAS, land use issues in the County can have a significant impact on nearby City
residents’ quality of life; and

WHEREAS, the City of Yucaipa recommends that the San Bernardino County Board of
Supervisors strongly consider the position of local cities when reviewing land use projects; and

WHEREAS, the City of Yucaipa has opposed for years the proposal of Lazer
Broadcasting to build a radio tower that would cause irreparable harm to the scenic vistas and
open spaces surrounding Wildwood Canyon State Park; and

WHEREAS, the placement of one communication tower can create a precedent for the

future development of communication towers in open space areas near other San Bernardino
County communities; and

WHEREAS, the San Bernardino County Board of Supervisors has denied similar
proposals in the past and should remain consistent in their decision-making;

NOW THEREFORE, BE IT RESOLVED that the City of Yucaipa encourages the San
Bernardino County Board of Supervisors to again deny Lazer Broadcasting’s proposal to erect a
radio tower adjacent to the City of Yucaipa and Wildwood Canyon State Park.



RESOLUTION NO. 2012-71

BE IT FURTHER RESOLVED, that this resolution be noted in the Minutes of this
Council and that a copy be presented to the San Bernardino County Board of Supervisors.

Executed this 26" day of November, 2012, by the Council Members of the City of Yucaipa.

PASSED. APPROVED and ADOPTED this 26th day of November 2012.

Dok vl

DICK RIDDELL, MAYOR

ATTEST:

—

JENNIFER S ND, CITY CLERK



September 19, 2012

Honorable Chair and Members

of the Planning Commission

San Bernardino County

385 N. Arrowhead Avenue, 1% Floor
San Bernardino, CA 92415 - 0182

RE:  Lazer Broadcasting FM Radio Broadcast Facility (Project No. P201000215/CUP)

Dear Chairwoman Mathews and Members of the Commission:

The project referenced above represents the re-submittal of an application that was unanimously
rejected by the Board of Supervisors in December of 2008. Although the current application now
proposes the construction of a smaller tower and ancillary equipment structure, they would still
be located on the border of Wildwood Canyon State Park, but at a higher elevation to make up
for the reduced tower height. This nearly pristine natural area was chosen for State Park status
primarily because of its exceptional aesthetic and natural values, and it should go without saying
that the presence of a very prominent monopole antenna and its equipment building in this
environment is entirely contrary to the mission of the State Park.

All available evidence indicates that this project will result in significant adverse impacts on the
environment, but County staff members have downplayed this evidence. Without question, this
antenna monopole will have a substantial adverse effect on a major scenic vista (Wildwood
Canyon State Park), and it will substantially degrade the existing visual character or quality of
the site and its surroundings. In addition, once utilities are extended to this facility, it is almost
certain that the County will receive additional applications for more communication towers, and

therefore, we believe the cumulative impacts associated with this project also must be considered
as significant.

We believe that these three issues alone warrant the preparation of a full environmental impact _
report, but equally important, and equally lacking from the current environmental assessment, is
any discussion of alternative sites. An environmental impact report should be required to
address this issue in detail, and we believe that the burden of proof is on the applicant to
demonstrate that there are no alternative sites for this facility. Supposedly, this is the only
location where they can reach their listeners, but we would submit that most, if not all of the

residents in Hemet currently receive radio broadcasts, and none of them are ori ginating from this
location.

We have been advised that an independently prepared study (Kline Report) clearly demonstrates
that other suitable locations exist for this broadcast antenna, either on existing antenna towers or
other vacant property several miles to the east of the currently proposed site. We understand that

City of Yucaipa
34272 Yucaipa Boulevard, Yucaipa, CA 92399-9950
909/797-2489 € FAX 909/790-9203 € www.yucaipa.org
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Honorable Chair and Members of the Commission
Lazer Broadcasting Project

September 19, 2012

Page 2

the applicants would be required to lease space on an existing tower, or purchase additional
property, but financial considerations do not overcome the obligation to consider alternatives
which are capable of avoiding or substantially lessening any significant effects of the project,
even if these alternatives would impede to some degree the attainment of the project objectives.

At a hearing held by our City Council on September 27, 2010, we observed considerable
opposition to this proposal from many Yucaipa residents, as well as from representatives from
the Supporters of Wildwood Canyon State Park, the Yucaipa Conservancy, and the Wildlands
Conservancy. This facility is clearly inconsistent with their long-range goals for this natural area,
and they indicated that over 2,500 people have signed their petitions opposing this project. This
opposition was focused on the belief that the border of Wildwood Canyon State Park was simply

the wrong location for this facility and that a less obtrusive site must surely exist somewhere
else.

These sentiments were echoed by each of our Council members during the discussion of the
proposal, and it was also noted that this proposal would be in direct violation of the City’s
policies and standards for ridgeline developments if it were subject to our jurisdiction. We
understand that the Board of Supervisors adopted rather extensive Findings in their action to
deny the previous proposal, including a Finding that the facility was inconsistent with the land
use policies of the Oak Glen Community Plan, and we have not seen anything to date that would

indicate that the current proposal will eliminate or even reduce any of the previously identified
adverse impacts.

In summary, we believe that the negative visual impact of this antenna monopole is completely
out of character with the existing environment, and that it will not be possible to mitigate the
adverse impacts of this ill-conceived project to a less-than-significant level as required by the
California Environmental Quality Act. Consequently, we are requesting that you deny this
application, or at a minimum, require the preparation of a full environmental impact report to
adequately address this issue, as well as the others, including the evaluation of alternative sites

for this facility. We believe that this so-called “compromise” project does nothing to eliminate
these negative impacts.

Very truly yours,
U bari 2 >R

John McMains, Director
Community Development Department

cc:  Neil Derry, 3 District Supervisor
Kevin White, Sr. Associate Planner
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September 29, 2010

Homnorable Chairman and Members
of the Planning Commission

San Bernardino County

385 N. Arrowhead Avenue, 1% Floor
San Bernardino, CA 92415 - 0182

RE: Lazer Broadcasting FM Radio Broadcast Facility (Project No. P201000215/CF)

Dear Chairman Cramer and Members of the Commission:

The project referenced above represents the re-submittal of an application that was unanimously
rejected by the Board of Supervisors in December of 2008. Although the new application now
proposes the construction of a smaller tower and ancillary equipment structure, they would still be
located on the border of Wildwood Canyon State Park, but at a higher elevation to make up for
the reduced tower height. This nearly pristine natural area was chosen for State Park status
primarily because of its exceptional aesthetic and natural values, and it should go without saying
that the presence of a very prominent metal tower and its equipment building in this environment
is entirely contrary to the mission of the State Park. ;

All available evidence indicates that this project will result in significant adverse impacts on the
environment, but County staff members have downplayed this evidence. Without question, this
antenna tower will have a substantial adverse effect on a major scenic vista (Wildwood Canyon
State Park), and it will substantially degrade the existing visual character or quality of the site and
its surroundings. In addition, once utilities are extended to this facility, it is almost certain that
the County will receive additional applications for more communication towers, and therefore, the
cumulative impacts associated with this project also must be considered as significant.

We believe that these three issues alone warrant the preparation of a full environmental impact
report, but equally important, and equally lacking from the current environmental assessment, is
any discussion of alternative sites. An environmental impact report showld be required to address
this issue in detail, and we believe that the burden of proof is on the applicant to demonstrate that
there are no alternative sites for this facility. Supposedly, this is the only location where they can
broadeast io their listeners, but we would submit that most, if not all of the residents in Hemet
currently receive radio broadcasts, and none of them are originating from this location.

We have been advised that an independently prepared study (Kline Report) clearly demonstrates
that other suitable locations exist for this broadcast antenna, either on existing antenma towers or
other vacant property several miles to the east of the currently proposed site. We understand that
the applicants would be required to lease space on an existing tower, or purchase additional
property, but financial considerations do not overcome the obligation fo consider alternatives
which are capable of avoiding or substantially lessening any significant effects of the project, even.
if these alternatives would impede to some degree the attainment of the project objectives.

City of Yucaipa
34272 Yucaipa Boulevard, Yucaipa, CA 92398-2950
909/797-2489 ¢ FAX 909/790-8263 & e-mail: city@yucaipa.org
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Honorable Chairman and Members of the Commission
Lazer Broadcasting Project

September 29, 2010

Page 2

At a hearing held by this Council on September 27, 2010, we observed considerable opposition to
this proposal from many of our own residents, as well as from representatives from the
Supporters of Wildwood Canyon State Park, the Yucaipa Conservancy, and the Wildlands
Conservancy. This facility is clearly inconsistent with their long-range goals for this natural area,
and they indicated that over 2,500 people have signed their petitions opposing this project. This
opposition was focused on the belief that the border of Wildwood Canyon State Park was simply
the wrong location for this facility and that a less obtrusive site must surely exist somewhere.

These sentiments were echoed by each of our City Council members during our discussion of the
proposal, and it was also noted that this proposal would be in direct violation of the City’s policies
and standards for ridgeline developments if it were subject to our jurisdiction. We understand that
the Board of Supervisors adopted rather extensive Findings in their action to deny the previous
proposal, including a Finding that the facility was inconsistent with the land use policies of the
Oak Glen Community Plan, and we have not seen anything to date that would indicate that the
current proposal will eliminate or even reduce any of the previously identified adverse impacts.

In summary, we believe that the negative visual impact of this antenna tower is completely out of
character with the existing environment, and that it will not be possible to mitigate the adverse
impacts of this ill-conceived project to a less-than-significant level as required by the California
Environmental Quality Act. Consequently, we are requesting that you deny this application, or at
a minimum, require the preparation of a full environmental impact report to adequately address
this issue, as well as the others, including the evaluation of alternative sites for this facility,. We
believe that this so-called “compromise” project does nothing to eliminate these negative impacts.

Very truly yours,
@/@4‘%’ WDW W, ,LL.;“(
Dick Riddell ~— Allan Drusys, D.V/M. Denise Hoyt
Mayor Mayor Pro Tem Councilmember
%/— Bigne M )
om Masner' Diane Smith
Councilmember Councilmember

cc:  Neil Derry, 3% District Supervisor
Kevin White, Sr. Associate Planner
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LETTERS

CBC

Hermosa Beach Office Chatten-Brown & Carstens LLP _,_ San Diego Offlce
one: (310) 798- 2200 Pacific Coast Highway, Suite 318 one: (858) 999-
Fax:  (310) 798-2402 Hermosa Beach, CA 90254 Phone: (619) 940-4522

www.cbcearthlaw.com
jrcb@cbcearthlaw.com

July 20, 2016
By e-mail (kwhite@lusd.sbcounty.gov), Original to follow

Kevin White, Senior Planner

County of San Bernardino

Land Use Services Department — Planning Division
385 North Arrowhead Avenue, First Floor

San Bernardino, CA 92415-0187

Re: Comments on Draft Environmental Impact Report for Lazer Radio
Broadcasting Facility

Dear Mr. White:

The law firm of Chatten-Brown & Carstens represents Citizens for the
Preservation of Rural Living (“CPRL”) on matters relating to the proposal to build a new
radio broadcast facility adjacent to Wildwood Canyon State Park. CPRL is a public
interest association that seeks to ensure that the open space and natural wilderness values
of the Pisgah Peak and Wildwood Canyon State Park areas are preserved.

As discussed below, the Draft EIR suffers from numerous errors, flaws, and
omissions resulting in a legally inadequate environmental review. Since an inadequate

EIR was prepared for the Project, a revised Draft EIR must be prepared.

Land Use / General Plan Inconsistency

In response to Lazer’s claim in the October 2011 Initial Study and Mitigated
Negative Declaration (MND) that “the project will not conflict with any applicable land
use plan, policy” because the developer has agreed to provide an open space easement to
the Wildwood Canyon Park and relinquish future development rights for the greater
portion surrounding the parcel,” the trial court said:

However, no analysis is provided to support this conclusion in light of prior
findings that made reference to General Plan Goal LU2 and Oak Glen
Community Plan goals related to preserving and improving the open space
corridor and scenic vista attached to the Wildwood Canyon State Park,
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Kevin White
July 20, 2016

Page 2

including Pisgah Peak. The property at issue is undeveloped land "in a 5-2
pristine wilderness area." Given the prior findings, a fair argument in Cont
support of an inconsistency still exists, even if the proposed Project would
"disturb only a small portion of the 38.12 acre parcel" and Lazer agrees to
provide a open space easement to the Park. Construction including a
monopole, equipment shelter, and fencing are proposed in the area intended
to provide a "pristine wilderness experience to park visitors." Substantial
evidence supports a fair argument the Project is inconsistent with the
applicable General Plan and Oak Glen Community Plan policies.

(Ruling, p. 31.)

and policies of the County of San Bernardino General Plan and the Oak Glen Community
Plan.” Yet, the County claims that the impact is “less than significant” after the
implementation of the following mitigation measure:

The DEIR acknowledges, “The Proposed Project is in direct conflict with the goal

Since the Project Site is located directly adjacent to Wildwood Canyon >
State Park and to ensure development of the site does not prevent the
expansion of the Park to include Pisgah Peak, the Project Proponent shall
be required to deed restrict the unused portion of the 38.12-acre Project Site
for passive use by visitors to the Wildwood Canyon State Park (AR
5:188:3243).

(DEIR, p. 1-20.)

the unused portion of the project site reduces the project’s inconsistency with the Plan
policies to a “less than significant” level. This omission is surprising in light of the fact
that the trial court focused on the fact that no analysis was initially provided in the MND
to support the same conclusion the County now makes in the Draft EIR.

The County failed to provide any substantive analysis as to why deed restricting

5-4

Visual Impacts

The trial court stated:

The facts remains that the Project site and monopole is visible from the

State Park, which contradicts the State Park's goal of providing a pristine 5-5
wildlife experience to users and the objective of a BLM Class 1 area: to

preserve the existing character of the landscape.
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Kevin White
July 20, 2016
Page 3

(Ruling, p. 22.)
The Court of Appeal stated:

In assessing the potential significance of an impact, setting is critical ... It
is undisputed the project site is undeveloped pristine ridgeline wilderness
adjacent to a state wilderness park. The Lilburn studies conceded the
project site must be treated as a BLM Class I Visual Resource, like
National Wilderness Areas and wild sections of National Wild and Scenic
Rivers, and as such an area designated for preservation of a natural
landscape. Any change to the character of the landscape must be “very low
and must not attract attention.”

(Opinion, p. 22.)

The DEIR does not refer to the BLM visual resource classification. Rather, the
DEIR uses a different classification, focusing on the scenic value of a landscape:

The relative scenic value of a landscape is classified as: Class A - distinctive;
Class B - typical; and Class C - indistinctive. The scenic attractiveness of the
Project Site area set within an unincorporated area of San Bernardino County near
the eastern portion of the City of Yucaipa is Class B.

(DEIR, p. 4.1-20.) The DEIR further explains:

The overall scenic integrity from the four (4) viewpoints selected and analyzed in
the 2012 Scenic Report within the Wildwood Canyon State Park would not change
and would remain at Moderate/Low levels for all views meeting the L[and]
M[anagement] P[lan’s] Aesthetic Management Standards.

(DEIR, p. 4.1-22.)

Similar to the previous simulations conducted, the photographs and simulations in
the DEIR were taken from mostly distant viewpoints. These include photographs at 1.5
mile, 1.4 mile, approximately 1 mile, and approximately 1200 feet.

The DEIR states that portions of the Proposed Project would be visible along
portions of trails within the Park. (DEIR, p. 4.1-2.) This is different from the MND,
which said that it would be visible from 2/3 of the park.
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The DEIR states that the aesthetic impacts of the project are “potentially

significant” before mitigation, but “less than significant” after mitigation. (DEIR, p. 1-
15.) Later, the DEIR states:

Since the Project would not have a significant number of views, would not create a
significant change in the landscape and is considered a less intense land use than
what could potentially be developed onsite (i.e., single- family unit and related
uses), impacts are considered less than significant. However due to the sensitive
receptors in the area including single-family residences and trail users, potential
impacts may be considered significant and should be reduced ... In consideration
of this and the alternatives analysis showing that no other feasible Project Sites
could avoid such impacts, although the project is considered highly beneficial, the
County determines that the visual impact, at least to some portion of the
population, is significant and unavoidable.”

(DEIR, p. 4.1-25, emphasis added.)

After first stating that the visual impacts of the project are “less than significant”

after mitigation (DEIR, p. 1-15), the EIR concludes that the visual impacts are
“significant and unavoidable” (DEIR, p. 4.1-25). The DEIR fails to reconcile this

disparity.

Alternatives
The DEIR states:

From an FCC allocations perspective of the alternative sites evaluated,
Alternative Site #2 (ASR# 1202850) is the only alternative that could
potentially be acceptable. However, more than half of the City of Hemet
remains shadowed (based on terrain models) from the proposed 400- foot
tower that would need to be built at this location. It is clear that the
proposed KXRS site location on Pisgah Peak, which has been accepted by
the FCC, would provide greater coverage in both area and population over
that predicted from Alternative Site #2.

(DEIR, p. 6-10)

The DEIR also states,

However the “Other Location Alternative” would not meet the Project’s
objective of: 1) Contributing to the expansion of Wildwood Canyon State
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Park (WCSP) through the implementation of a passive, non-active land use;
and 2) Creating long term buffering of passive land uses within and
adjacent to the eastern WCSP boundary through dedication of development
rights and/or transfer of ownership in fee of close to four percent of the
current WCSP land area.

“the ‘Other Location Alternative’ although still subject to potentially
greater aesthetic impacts, appears to be the environmentally superior
alternative of the two considered.”

(DEIR, p. 1-14.)

The California Supreme Court has explained, “Under CEQA, the public agency
bears the burden of affirmatively demonstrating that . . . the agency’s approval of the
proposed project followed meaningful consideration of alternatives and mitigation
measures.” (Mountain Lion Foundation v. Fish and Game Commission (1997) 16
Cal.4th 105, 134.) “‘One of [an EIR's] major functions ... is to ensure that all reasonable
alternatives to proposed projects are thoroughly assessed by the responsible official.’”
(Laurel Heights I, 47 Cal.3d at 400.) While “[a]n EIR need not consider every
conceivable alternative to a project, ‘it must consider ‘a reasonable range of potentially
feasible alternatives...”” (Guidelines § 15126.6(a).)

This EIR considers a limited range of alternatives, analyzing only two potentially
feasible alternatives — a “No Project/Single-Family Residence Development” and one
“Other Location Alternative.” The EIR rejects the “Other Location Alternative” on the
basis that it does not meet the Project’s objectives of contributing to the expansion of the
Park and creating long-term buffering of land uses near the Park. However, the EIR fails
to explain how developing this Project within pristine wilderness adjacent to a State Park
helps the Park expand and/or protects the Park.

Erosion/Safety Impacts

The DEIR provides the following Site Standards for slopes with a weighted
natural gradient of 30% - 40%:

Development within this category shall be restricted to those sites where it
can be demonstrated that safety will be maximized while environmental
and aesthetic impacts will be minimized. Use of large parcels, variable
setbacks, and wvariable building structural techniques (e.g., stepped
foundations) shall be expected. Extra erosion control measures may be
included as conditions of approval.
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(DEIR, p. 4.5-7.)
The DEIR also provides:

Review of the Project Site and project plans indicate that proposed
development including construction of the equipment building, parking
space and monopole would all take place on slopes that range from
approximately 20.5 percent to 37.5 percent. Therefore, there are no slopes
greater than 40 percent.

(DEIR, p. 4.5-10.)

The EIR’s conclusion that “there are no slopes greater than 40 percent” is not
supported by the evidence in the record. An EIR must disclose the evidence supporting
its conclusions, thereby showing the logical path from facts to conclusions. Merely
stating that a “review of the project site and project plans” confirms that the slopes are
not steeper than 37.5% is not supported.

Growth Inducing / Cumulative Impacts

In its ruling, the trial court explained:

With respect to growth-inducing impacts, the evidence presented
demonstrate that Lazer has stated that its goal is to promote the expansion
of its radio station through the implementation of "a passive - not active"
land use. It stated, "As a passive land use - Broadcast Towers have been
implemented in many CA State Parks." (AR 5:196:3365.) Lazer also
presented evidence of such towers in other parks. (AR 4:131 :2525.)

The EIR states:

Based upon the plans, policies, and building guidelines associated with the
County of San Bernardino General Plan, Development Code, and the Oak
Glen Community Plan, much of the area surrounding the Proposed Project
could not be developed with additional broadcast towers as steep terrain
and limited access from Pisgah Peak Road becomes a development limiting
factor.

(DEIR, p. 5-3.)
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The DEIR assumes that up to seven (7) additional broadcast towers could be
developed within the cumulative project area, even after including criteria that may apply
to the land here (e.g. elimination of lands exceeding the 40 percent slope development
requirements).

The DEIR also states:

In addition, project-specific mitigation measures for any other future tower
development within the cumulative project impact area would ensure that
any potentially significant aesthetic related impacts would be mitigated
individually and therefore cumulatively. Applying the criteria listed in
Section 5.2.4, no more than seven (7) towers would be constructed in the
vicinity and all would be subject to potentially limiting access issues due to
Pisgah Peak Road being private and due to power source availability.
Therefore, cumulative impacts to aesthetic resources would not be
considered significant.

(DEIR, p. 5-7.)

The EIR’s claim that much of the area surrounding the Proposed Project could not
be developed with additional broadcast towers due to the steep terrain and limited access
from Pisgah Peak Road is belied by the project proponent’s current attempt to develop a
broadcast facility in an area of steep terrain with limited access to Pisgah Peak Road.

Further, seven additional towers in the vicinity would have a significant visual
impact. Moreover, the County fundamentally misunderstands cumulative impacts,
claiming that “project-specific mitigation measures for any other future tower
development ... would ensure that any potentially significant aesthetic related impacts
would be mitigated individually and therefore cumulatively.” (DEIR, p. 5-7.) Even
assuming that the project’s impacts are mitigated (and not significant and unavoidable), a
minor impact individually could have a significant impact when considering all of the
projects. The term “cumulative impacts” refers to two or more individual effects which,
when considered together, are considerable or which compound or increase other
environmental impacts. (Bakersfield Citizens for Local Control v. City of Bakersfield
(2004) 124 Cal.App.4th 1184, 1214.) Cumulative impact analysis “assesses cumulative
damage as a whole greater than the sum of its parts.” (lrritated Residents, 107
Cal.App.4th at p. 1403, emphasis added.)
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Conclusion

Among other deficiencies, the DEIR fails to adequately analyze land impacts,
including General Plan consistency; visual impacts; alternatives; erosion/safety impacts;
and growth inducing impacts. A Revised Draft EIR must be prepared to correct the
errors described above and examine other alternatives. Finally, this Project may not
legally proceed in the present location unless the County amends its General Plan to
eliminate the protections for the open space corridor and scenic vista attached to the
Wildwood Canyon State Park, including Pisgah Peak (which we hope the County will not
do).

Thank you for your consideration of these important issues.

Sincerely,

Attorney for Citizens for the
Preservation of Rural Living
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LETTER6

CALIFORNIA

%{i@ NATIVE PLANT SOCIETY

Riverside-San Bernardino Chapter
40250 Reseda Springs Rd.,
Hemet, CA 92544

21 July 2016

Mr. Ken White

County Planner, Land Use Services
San Bernardino County, California

RE: SCH# 2008041082
Dear Mr. White:

The California Native Plant Society (CNPS) is a non-profit volunteer organization dedicated to the
conservation and preservation of California’s native flora. The Riverside/San Bernardino Counties
Chapter of CNPS works to increase the public awareness of the significance of native plants and to
preserve the native vegetation of Riverside and southwestern San Bernardino Counties.

This comment letter pertains to the Environmental Impact Report (EIR), State Clearinghouse No.
2008041082 for the Lazer Broadcasting Facility Project. Lazer Broadcasting Corporation is
proposing the construction and operation of a radio broadcast facility to include a 43-foot tall
monopole with attached antenna and al0-foot by 10-foot single-story (nine-foot tall) equipment
building on a 38.12-acre site. The Project Site is located near Wildwood Canyon and Oak Gen Roads,
west of Pisgah Peak Road in an unincorporated area of San Bernardino County, and within the Oak
Glen Community Plan area. Please add our chapter to the notification list for all further documents
on this project.

Our comments pertain to conserving and maintaining the natural vegetation on-site. This is part of
the San Bernardino County General Plan: to maintain and enhance biological diversity and healthy
ecosystems throughout the County (Goal “CO 2”), including the preservation of unique
environmental features of the Mountain Region, including native wildlife, vegetation and scenic
vistas (Goal M/CO 1).

To this end, we recommend a restoration plan approved by the California Department of Fish
and Wildlife be prepared and implemented for project approval. This plan should include: 1)
the use of locally-sourced plant species native to the site, 2) a design in “zones” to include
appropriate vegetation for reduced fuels (i.e. planting native bunchgrasses such as Festuca
californica documented onsite versus chaparral shrubs in the reduced fuel zone), 3) native
vegetation and in addition, perhaps hardscapes such as natural rock to reduce erosion from the
building site (building, monopole and access area - in the applicant’s best interest, and along the
proposed 6700 foot underground powerline going to the proposed broadcast facility, 4) success
criteria for the restoration plan, 5) annual monitoring of the site to evaluate whether success
criteria have been met, and 5) a performance bond to ensure implementation and adherence to
county general plan goals.
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Thank you for the opportunity to comment. Our local chapter of the California Native Plant Society
would be happy to help you with the review of the restoration plan for this project. Please feel free
to contact me at this email address for assistance: kakramerl@icloud.com.

Respectfully submitted,

/s/ Kathryn A. Kramer, PhD
Riverside-San Bernardino Chapter CNPS Conservation Co-Chair


mailto:kakramer1@icloud.com

LETTER 7
JOHN K. MIRAU*
MARK C. EDWARDS LAW OFFICES OF
ROBERT W. CANNONT

MICHAEL 5 LEWIN MIRAU, EDWARDS CANNON LEWIN & TOOKE

WILLIAM P. TOOKE
A PROFESSIORAL CORPORAT{QN

* Certified Specialist, Taxation
Law, The State Bar of California
Board of Legal Specialization

1Certified Specialist, Estate
Planning, Trust and Probate

Law, The State Bar of Catifornia 1806 Orange Tree Lane
Board of Legal Specialization T

Suite “C”

Post Office Box 9058

Redlands, CA 92375
909-793-0200
Fax 793-0790

July 21,2016

Mr. Kevin White, Project Planner

San Bernardino County Land Use Services Department
Planning Division

385 N. Arrowhead Avenue, First Floor

San Bernardino, CA 92415-0182

RE: Project No. P201000215/CF - Radio Tower Application
Lazer Parcel - APN 0325-011-19-0000
Draft EIR (SCH No. 2008041082

Dear Mr. White:

This firm represents the Citizens for the Preservation of Rural Living (“CPRL”). CPRL
is a public interest association that seeks to ensure that the open space and natural wilderness
values of Wildwood Canyon State Park and the Pisgah Peak areas are preserved. We have
previously submitted comments to the project application submitted by Lazer Broadcasting, Inc.,
which proposes the construction of a 43-foot tall radio tower on an undeveloped 40-acre parcel
of land in the San Bernardino Mountains (the “Project”).

We have reviewed the Draft Environmental Impact Report (“EIR”) for the Project
prepared for the County of San Bernardino Land Use Services Department (“County”) by the
Lilburn Corporation.  As detailed below, it there are several aspects of the EIR which are
inadequate and do not comply with the requirements of California Environmental Quality Act
(“CEQA™).

ltr JK M. White.Com to Drft EIR 7.17.2016 Page 1 of 30
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Please enter these comments in the official administrative record for this Project, and
keep us notified of any proceedings related to the Project’s and the EIR’s consideration by the
County. Please note that we reserve the right to supplement these comments, particularly should
any additional information be submitted by the applicant related to the Project or additional
analysis prepared by the County.

1. Proposed Project is Substantially Similar to Prior Denied Project.

In 2007, Lazer proposed a substantially similar project which was denied by the County
Board of Supervisors. The current Lazer application fails to reference that denial, and in fact is
completely misleading as to the findings made by the County Board of Supervisors in denying
the project.

In denying that project, the Board of Supervisors made adverse findings relating to the
requirements for granting a conditional use permit or variance. Those findings include the
following:

A. The site for the proposed use is inadequate in terms of open space because the project
site is completely visible from portions of The Wildwood Canyon State Park.

B. The site for the proposed use does not have adequate access to the project site
because Pisgah Peak Road is a very narrow, unpaved road and contains grades that
are greater than 14%. Therefore, the project does not comply with the access
requirements of the Fire Safety Overlay.

C. The proposed use will have a substantial adverse effect on the abutting properties and
the allowed uses of the abutting properties since the proposed radio broadcast tower is
located on property adjacent to Wildwood Canyon State Park. The radio broadcast
facility would have a negative visual impact, because the tower can be seen from
several locations within the park. The facility is also not compatible with existing and
future residential development on other properties adjacent to the project site.

D. The proposed use and manner of development are not consistent with the goals, maps,
policies and standards of the General Plan and Oak Glen Community Plan. More
specifically, the findings found that the project is inconsistent with General Plan,
Open Space Element, Goal LU2 to improve and preserve open space corridors
throughout the mountain regions; Oak Glen Community Plan, Goal OG/C 1 to
preserve the unique environmental features of Oak Glen including native wildlife,
vegetation and scenic vistas; Policy OG/C 1.1 to recognize Pisgah Peak as an
important open space area that provides for wildlife movement and other important
linkage values.

E. There is currently a lack of adequate supporting infrastructure to accommodate the
proposed development.

1tr. JKM, White.Com to Drft EIR 7.17.2016 Page 2 of 30
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F. Proposed conditions of approval will not adequately protect the general welfare of the
public because no feasible mitigation measures have been identified that would allow
the project to be developed without disrupting the scenic views from Wildwood
Canyon State Park and preservation of the open space corridor. [Underlining added]

The current Project is substantially similar to the 2007-09 Lazer application for which the
above findings were made. First, the Project is proposed for the exact same parcel. Second, the
Project tower is 43 feet in height, instead of 80 feet in the 2007-09 application, but the base of
the new tower now is 60 feet higher up in the mountains with greater visibility than the
previously proposed tower. Additional changes include the elimination of the 500 gallon fuel
tank, a decrease in the size of the equipment shelter from 250 ft.> to 100 ft.2, and a reduction in
parking from two parking spaces to one.

None of these changes cure the inadequacies raised in the above findings. The Project
suffers from the same access problem, would be visible from Wildwood Canyon State Park (as
admitted in the application), and is inconsistent with the goals, maps, policies and standards of
the General Plan and the Oak Glen Community Plan.

The California courts have recognized the legal principle of res judicata (the legal
doctrine to bar or preclude continued litigation of such cases between the same parties) in
administrative proceedings in which the decision-making body is acting in a judicial or quasi
judicial capacity. In City of Lodi v. Randtron, 118 Cal App 4" 337 (2004), the court held as
follows:

“Collateral estoppel, which is an aspect of res judicata, has been applied to give
preclusive effect to an administrative decision if the issue is actually litigated in an
administrative proceeding by an agency acting in its judicial capacity.” See also, Penn-
Co. v. Board of Supervisors (1984) 158 Cal App 3rd 1072.

The decision to grant a conditional use permit or a variance is a quasi-judicial decision in
which the administrative decision-making body plays a judicial like role in applying legal
standards set forth in the development code to the specific facts of the case. The determination of
whether or not the requirements for the granting of a variance or a conditional use permit were
satisfied has been fully argued and “litigated” as part of the hearing held by the Board of
Supervisors in connection with the appeal of the Planning Commission approval of the 2007-09
Lazer Application

Section 86.06.080 of the County Development Code provides that, after 12
months following the date of disapproval with prejudice, the applicant can refile the application
for the same project. However, the Development Code does not state that the new application
will be heard on a de novo basis. Rather, to the extent that the Project is substantially similar to
the prior filing, the findings of fact previously made by the Board of Supervisors are res judicata
(meaning they are binding on the applicant) because the key findings relating to the

Itr JKM. White.Com to Drft EIR 7.17.2016 Page 3 of 30
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requirements to granting of a variance or a conditional use permit are unchanged by the minor
changes in the new application. Accordingly, there is a binding determination that neither a
variance nor a conditional use permit can be granted for the 2010 project as well as the current
Project which is substantially similar.

2. Project Description.

A key component of any draft EIR is an accurate project description, so that
governmental agencies as well as the public can understand the project well enough to comment
on the adequacy of the environmental analysis. In this case, there are multiple errors,
inconsistencies and uncertainties that make it difficult, if not impossible, to determine what the
Project is, including the following:

Section 3.5 of the EIR lists required agency review, permits and approvals. The
only County permit or approval listed is the certification of the EIR and Notice of
Determination. Elsewhere in the EIR it is stated that the project needs a
conditional use permit. In other sections, the EIR states that a major variance is
required. Which is correct? The project description must disclose the Project’s
necessary approvals in order to be thorough, adequate, and accurate under CEQA.
Moreover, presumably the utility trenching would require its own permits and
approvals from relevant agencies that are not listed in the EIR.

Section 4.4.3 of the EIR, it states as follows: “The Proposed Project includes
approval of a major variance to the Fire Safety overlay to reduce the required fuel
modification zone from 100 feet to 30 feet around the equipment building.” On
page 4.4 — 10, the fire safety discussion states that at the discretion of the
responsible Fire Authority, the fire safety development standards for projects that
only propose to construct unoccupied structures may be altered at the discretion of
the responsible Fire Authority on a case-by-case basis without an approved
variance.” Which is correct? Is a major variance necessary or not? In the project
description, no major variance is listed as a necessary County approval.

Section 3.4 of the EIR, page 3-9, describes the grading required for the Project.
This section indicates that the Project would include “the movement of
approximately 50 yd.? of soil to be balanced on — site .” This grading description
is woefully inaccurate. The Project includes approximately 6,700 feet of
undergrounding of electrical wiring in Pisgah Peak Road to service the Project
site. The EIR completely ignores the potential impacts of this utility trenching, the
grading of which will disturb over one mile of surrounding land, and fails to
analyze any corresponding impacts related to demolition, cut/fill, construction
access/staging, best management practices, etc.. The order of magnitude of this
component of the Project is not adequately disclosed, rendering the EIR’s project
description fatally flawed.

The most significant and disruptive aspect of the Project, which has the greatest
amount of land disturbance, is the undergrounding of electrical service for over 1
mile. Undergrounding of utilities constitutes a significant project in and of itself,

1tr. JKM.White.Com to Drft EIR 7.17.2016 Page 4 of 30
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for which there is almost no description in the EIR. In section 3.4, page 3-7, there | 7-6
is a one sentence description: “Off-site, the proposed project includes the | cont
extension of electric lines and utility approximately 6,700 LF located within
Pisgah Peak Road, near the existing KRQB tower. The electric utility line will be
extended for exclusive use by Lazer.” The EIR simply fails to recognize that
extension of utilities for 6,700 linear feet which must be analyzed in full detail. If
Southern California Edison were to propose a utility extension of over a mile, it
would be unthinkable that such project could proceed forward without a detailed
environmental analysis of that utility extension. Despite that, the EIR completely
ignores this major aspect of the project and treats the utility extension as if it were
not part of the overall Project being analyzed by the EIR.

3. Land Use/ General Plan Inconsistency.

CPRL has consistently pointed out, during the hearing process for the Lazer Project, that the
proposed tower is inconsistent with the County General Plan and the Oak Glen Community Plan.
The inconsistent provisions of the General Plan, and the Oak Glen Community Plan that are
inconsistent with the Project are set forth below:

A. Inconsistent with General Plan

e Project is in Pisgah Peak Open Space Policy Area No. 47 of the General Plan.
This area is so designated in order to protect and maintain the natural open
spaces for scenic resources and habitat values;

e The Project is inconsistent with General Plan, Open Space Element, Goal 1L.U2
to improve and preserve open space corridors throughout the mountain
regions ;

7-7

e Open Space Policy Area No. 47 designates the proposed project area and
surrounding Bureau of Land Management (BLM) and State Park land as the
Pisgah Peak Open Space overlay area. County Dev Code Section 82.19.010
specifically states that the “Open Space Overlay seeks to preserve resources
and to provide additional opportunities for the public to enjoy these pleasing
features.”

e The Oak Glen area (included within Open Space Policy Area No. 47) has been
specifically designated as including scenic vistas that will be preserved. State
parks and BLM Wilderness Areas, which surround the proposed tower site on
three sides, are designated as “significant scenic vistas”. The proposed 43’
tower has a significant adverse impact on these areas which have been
designated by County’s own policies and ordinances as sensitive, scenic vistas
that should be preserved.

1tr. JKM. White.Com to Drft EIR 7.17.2016 Page 5 of 30


mary
Line

mary
Typewritten Text
7-6
Cont.

mary
Line

mary
Typewritten Text
7-7


B. Inconsistent with Oak Glen Community Plan 7-7
Cont

e Policy OG/CO1.1: The following areas are recognized as important open
space areas that provide for wildlife movement and other important
linkage values. Projects will be designed to minimize impacts to open
space corridors such as WCSP, Little San Gorgonio and Pisgah Peak.

e Policy OG/OS 1.2: County is committed to supporting and actively
pursuing the expansion of WCSP, including cooperation with open space
community groups such as The Wildlands Conservancy and Yucaipa
Valley Conservancy.

e Policy OG/C 1.1 to recognize Pisgah Peak as an important open space area
that provides for wildlife movement and other important linkage values.

e Goal OG/C 1 to preserve the unique environmental features of Oak Glen
including native wildlife, vegetation and scenic vistas.

C. Inconsistent with Development Code—Hillside Ordinance.

e Development Code section 83.0 8.030 sets forth the procedure for the
Hillside grading review. Paragraph (b) requires submittal of a natural
features map, a grading plan (which must include details as to drainage,
elevations, a separate map with proposed fill colored green and cut areas
colored red, and contours for existing and natural and conditions and
proposed work), a drainage map, a slope analysis map, and slope profiles

e There are many standards set forth in the hillside grading ordinance
designed to preserve the natural topography and to discourage | 7_g
development that will create or disproportionately increase fire, flood,
slide or other safety hazards to public health, welfare and safety. Table
83-8 sets forth site standards for different slope categories, depending
upon whether the slope is 15 to 30% slope, 30 to 40% slope, or greater
than 40% slope. With respect to the 30 to 40% slope category, the
following standard applies:

“Development within this category shall be restricted to those sites
where it can be demonstrated that safety will be maximized while
environmental and aesthetic impacts will be minimized [Underline
added]. Use of large parcels, variable setbacks, variable building
structural techniques (e. g. stepped foundations) shall be expected.
Extra erosion control measures may be included as conditions of
approval.
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For grading on slopes of 40% or greater, the following standard
applies: “This is an excessive slope condition. Pad grading shall not be
allowed. Grading for driveways and roads shall be reviewed through the
Minor Use Permit application process."

In 2011 CPRL retained Goodman and Associates, civil engineers, to assess the plans for
the broadcast tower and equipment building as well as for an 18,000 square-foot house that Lazer
threatened to build to punish the community for opposing its radio tower. Attached hereto as
Exhibit A is a letter from Goodman Associates, dated October 4, 2011 (“Goodman Engineering
Letter™), as well as exhibits thereto showing plans for the equipment shelter the house and a plot
of the contours of the Lazer Property developed by Goodman and Associates based on a field
survey taken on the property. The conclusion of the October 2011 letter with respect to the slope
of the project is as follows: “The area covered was dictated by limitations of physical access due
to steepness of terrain and density of thick growth of plant life indigenous to the area. The
primary purpose was to provide confirmation that the proposed construction site for either use
mentioned above [a one-story equipment shelter or a single family residence] has a slope of
about 40 + % ...” On Exhibit C to the letter, which contains a plot of the contours of a portion of
the Lazer Property indicates that the area near Pisgah Peak Road [on which the equipment
building will be constructed] is “greater than 80% (by observation).”

This conclusion, that the location of the equipment tower is in a slope exceeding 40%
grade, is confirmed in the General Biological Assessment (“Biological Assessment”) prepared by
Natural Resources Assessment, Inc., dated August 17, 2015. In section 4.1 of the Biological
Assessment, the consultant hired by County and Lazer states: “The radio tower location is on the
ridgeline of a mountain slope. Slope angle is about 40% along the ridge, and steeper along the
sides.” The equipment building is not located on a ridge, but rather on one of the adjacent slopes
which pursuant to the biological consultant is greater than 40%. This confirms the conclusion in
the Goodman Engineering Letter.

Statements by a civil engineer, who physically surveyed the property, constitute
substantial evidence as to the slope of the Lazer Property where the equipment building is
proposed to be located. Because grading of a pad on the Lazer Property be in anarea with a slope
greater than 40 percent, the Development Code expressly prohibits construction of a pad or
construction of the equipment building in the proposed location. That policy clearly applies to
the Lazer Parcel. Accordingly, this is another “direct violation” of the County Development
Code which has not been analyzed or discussed in the EIR. As a result, the EIR land-use
discussion is inadequate and fails to comply with CEQA because there is no discussion
whatsoever of a Development Code prohibition which clearly applies to the proposed equipment
building.
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D. Judgment in CEQA Case Requiring EIR.

In the case of Citizens for the Preservation of Rural Living v. County of San Bernardino,
Lazer Broadcasting real party in interest, Case Number CIV DS213273 (herein CEQA
Litigation™), the court specifically addressed the issue of Lazer’s claim that the tower project
would not conflict with applicable land-use plans and policy because Lazer had agreed to
provide an open space easement to Wildwood Canyon Park and relinquish future development
rights for the greater surrounding portion of the parcel. In analyzing this claim, the court said:

“However, no analysis is provided to support this conclusion in light of prior findings
that made reference to General Plan Goal LU2 and Oak Glen Community Plan goals
relating to preserving and improving the open-space corridor and scenic vistas attached to
the Wildwood Canyon State Park, including Pisgah Peak. The property at issue is
undeveloped land “in a pristine wilderness area.” Given the prior findings, a fair
argument in support of an inconsistency still exists, even if the proposed Project would
“disturb only a small portion of the 38.12 acre parcel” and Lazer agrees to provide a open
space easement to the Park. Construction including a monopole, equipment shelter, and
fencing are proposed in the area intended to provide a “pristine wilderness experience to
park visitors.” Substantial evidence supports a fair argument the Project is inconsistent
with the applicable General Plan and Oak Glen Community Plan policies. (Ruling P.
31).”

The trial court made a direct finding that the MND was inadequate in its discussion and
analysis of whether the tower project was consistent with County land use policies and goals.
That conclusion by the court as to the MND raises the question as to whether or not the EIR
cures this deficiency and adequately analyzes compliance with the County General Plan and Oak
Glen Community Plan. As discussed below, CPRL believes the answer is “no”. Rather, the EIR
offers conclusory (and incorrect) statements that construction of an industrial-type facility,
including a monopole, building, fencing and parking would enhance and expand the adjacent
Wildwood Canyon State Park. This statement directly conflicts with the court’s finding. As a
result, the EIR is inadequate and fails to appropriately discuss, analyze and substantiate the
conclusion that the project would have a less than significant impact on land use.

E. Land Use Discussion in EIR.

On page 4.5-10, section 4.5.4.3, the EIR states as follows: “The Proposed Project is in
direct conflict with the goals and policies of the County of San Bernardino General Plan and Oak
Glen Community Plan. This could be a potentially significant impact.” CPRL agrees with this
analysis, and has made that comment throughout the entire process of Lazer’s multiple
applications for a radio tower project.

After coming to that conclusion, the EIR then sets forth Mitigation Measure LU 1 as
follows:
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“The Project Site is located directly adjacent to Wildwood Canyon State Park and to
ensure development of the site does not prevent the expansion of the park to include
Pisgah Peak, the project Proponent shall be required to deed restrict the unused portion of
the 38.12 acre Project Site for passive use by visitors to the Wildwood Canyon State
Park.”

On pages 4.5-7 through 4.5-9, the EIR recognizes the importance of the Oak Glen
Community Plan Goal OG/LU1 which seeks to retain the existing rural agricultural character of
the community. This goal encapsulates the point that CPRL has been trying to make for years
with respect to the Lazer radio tower at this location. Put simply, the construction of an industrial
style complex of a radio tower, equipment building, fence and parking space immediately
adjacent to a state park and to other open-space lands owned by open space conservancies does
not retain the existing rural agricultural character of the community. The EIR then further
discusses goal OG/LU1 which specifically provides that Wildwood Canyon State Park is an
important open-space area that should be protected. The discussion also references goal OG/OS
1.2 which provides for support of the expansion of Wildwood Canyon State Park “including
cooperation with open-space community groups such as The Wildlands Conservancy and the
Yucaipa Valley Conservancy....”

In section 4.5.4.3 of the EIR, on page 4.5-10, the EIR fails to actually analyze the
Project’s impact on land use. For example, at the top of page 4.5 — 12, the EIR states: “The
project would be restricted to a 425 square-foot portion of a larger 38.12-acre site, and utilities,
including the installation of 6,700 linear feet of electric, would be placed within an existing
unpaved road (Pisgah Peak Road).”

This statement, that the Project only impacts 425 ft.? of land, repeats throughout the EIR.
It is demonstrably false. Not only does the EIR disregard the impacts associated with the 1+ mile
of electrical undergrounding, but the EIR also fails to take into account the potentially dangerous
emissions from the tower’s radio frequency (“RF”) electronic fields that would cover a much
larger portion of the 38.12 property, and possibly beyond. Attached as Exhibit B to this letter is
a copy of a letter previously sent by CPRL to the County, which details FCC rules relating to
fencing of properties which are accessible by the public. The purpose of these FCC rules is to
assure that persons accessing the property adjacent to a RF tower are not injured due to high
frequency radio waves. Pursuant to FCC rules and regulations, Lazer would be required to fence
a significant portion of the property to protect the public from the dangers of high-frequency
radio waves, and also to post signs indicating the danger of the high-frequency waves.

On the bottom of page 4.5 — 12, the EIR comes to the following conclusion, without any
evidentiary support or analysis of any kind:

“Upon approval of a Conditional Use Permit, the proposed Project would be consistent
with the County’s General Plan and the Oak Glen Community Plan land use and zoning
designations and the Policies and guidelines within the General Plan and the Oak Glen
Community Plan, and therefore would not represent a conflict. However to ensure the
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Project would not conflict with the future expansion of the Wildwood Canyon State Park,
the following mitigation measures shall be implemented:

Mitigation Measure LU~1:

Since the Project Site is located directly adjacent to Wildwood Canyon State Park and to
ensure development of the site does not prevent the expansion of the park to include
Pisgah Peak, the Project Proponent shall be required to deed restrict the unused portion of
the 38.12 — acre Project Site for passive use by visitors to the Wildwood Canyon State
Park (A.R. 5:188:3243).

This analysis (or lack thereof) is completely inadequate under CEQA for the reasons discussed
below.

First, under the Oak Glen Community Plan, Wildwood Canyon State Park is designated
as an important open-space area. In addition, the Community Plan specifically indicates that
expansion of the park should be pursued in cooperation with open-space community groups such
as The Wildlands Conservancy and the Yucaipa Valley Conservancy. In this case, both of those
conservancies have vigorously opposed the Lazer tower project since it was first proposed in
2007. All of the open space, equestrian, hiking and trail organizations in the Yucaipa and Oak
Glen area have vigorously opposed the Project because they have concluded that the construction
of an industrial complex with a radio tower and supporting buildings and infrastructure is not
consistent with the nature of an open space park and constitutes a disruption and blight on the
park, rather than a proper expansion of the park’s passive, recreational uses.

Second, the EIR simply repeats the statement that, without any supporting analysis, deed
restricting portions of the Lazer property for Park use does not prevent the expansion of
Wildwood Canyon State Park and, therefore, the passive uses of the park are protected.
However, the EIR offers no factual support whatsoever for the conclusion that this deed
restriction accomplishes consistency with the goals and objectives of the Oak Glen Community
Plan. The EIR ignores the following facts:

1. The total Project, including the tower and antennas, equipment building, security
fencing, parking, and utility trenching will impact a significant portion of the Lazer
parcel, as well as Pisgah Peak Road. The EIR must include analysis as to the impacts
of the radiofrequency waves that could create an area dangerous for Park users to
utilize;

2. An industrial facility, which emits RF waves potentially dangerous to public health,
does not constitute a passive use consistent with the public’s expectation as to safe
enjoyment of the park. On a 24 hour basis, seven days a week, 365 days a year, the
radio tower could create a dangerous condition immediately adjacent to a park with
thousands of hikers, bikers and horse riders actively using that park, including a trail
immediately adjacent to the Lazer property.
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3. An industrial facility that disturbs a pristine, open-space view is not the type of
expansion contemplated by the General Plan or the Oak Glen Community Plan;

4. The Project is vigorously opposed by The Wildlands Conservancy and the Yucaipa
Valley Conservancy, because those conservancies do not believe that land
surrounding an industrial radio tower facility fulfills the spirit or intent of the
Community Plan goals and the EIR fails to disclose that these open space
stakeholders, with whom the County is obligated to cooperate, actually oppose the
Project because of their collective desire to promote only legitimate expansion of
Wildwood Canyon State Park.

5. On page 4.5-12 and in Table 1 — 1, as well as in several other places, the EIR
continues to state that “the monopole is proposed below the ridgeline.” That
statement is inaccurate. The monopole is not located at the uppermost ridge of the
Pisgah Peak Mountains, but rather is located on one of the ridges below the top of the
mountain and immediately adjacent to Wildwood Canyon State Park

6. Adjacent to Wildwood Canyon State Park, various governmental agencies (such as
the Bureau of Land Management (“BLM”), as well as open-space conservancies, own
tracts of land with the intent to significantly expand Wildwood Canyon State Park.
The EIR fails to analyze or explain how construction of a radio tower facility,
building, parking, and infrastructure would facilitate passive recreational expansion
of the park, considering that the radio tower facility would be located in the middle of
the area intended for annexation.

Lastly, the EIR’s land use discussion concludes that “upon approval of a Conditional Use
Permit, the proposed Project would be consistent with the County’s General Plan and Oak Glen
Community Plan Land Use and zoning designations and the policies and guidelines within the
General Plan and Oak Glen Community Plan, and therefore would not represent a conflict.
(DEIR, p. 4.5-12.) This conclusion misunderstands CEQA. The County must find the Project to
be consistent with applicable land use regulations before approving a CUP, as the County’s
approval is legally contingent on this consistency—not the other way around.

Similarly, the EIR’s imposition of Mitigation Measure LU-1 (e.g. deed restriction) is
similarly misplaced. The FIR states on page 4.5-13:

“Implementation of the above mitigation measure would ensure that the Project is
consistent with Conservation Goal (OG/CO 1) of the Oak Glen Community Plan, and
should ensure the preservation of the environmental features of Oak Glen, including
native wildlife, vegetation and scenic vistas. The measure would also ensure the
preservation and continued growth of this important open-space area including the
expansion of Wildwood Canyon State Park.”
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Again, this discussion in no way adequately discloses how Mitigation Measure LU-1
would cause the Project to be consistent with Conservation Goal OG/CO — 1. Consequently, the
EIR’s analysis is not supported by substantial evidence in the record and is inadequate under
CEQA.

4. Aesthetic Impacts.

A. Project will have significant negative impact on Open Space and Conservation
Resources associated with Pisgah Peak and Wildwood Canyon State Park.

The Project is within the Pisgah Peak Open Space Policy Area of the County General
Plan’s Open Space Element. Among other things, this area is so designated in order to protect

and maintain the natural open space for scenic resources and habitat values.  See
http://lwww.co.san-bernardino.ca.us/landuseservices/General%20Plan%20Update/Mapping/5b-
Qpen%20Space%200verlay%20Maps/Default. asp.

As discussed in more detail below, the Project would have a significant negative impact
on the open space and conservation resources associated with Pisgah Peak and the Wildwood
Canyon State Park. The Project is directly adjacent to the Park and permitting construction of
this type would be inconsistent with the policies of both minimizing impacts to these corridors
and supporting the responsible expansion of the Park. Allowing a proliferation of high profile
towers such as proposed by the Project could create a substantial detrimental impact on the
aesthetics and open space values of this area. Because the Project is inconsistent with these
policies, the County cannot make the findings required to approve a CUP and Major Variance (if
required) for the Project.

The proposed 43-foot tower just off Pisgah Peak Road will be highly visible from Pisgah
Peak Road and from areas within Wildwood Canyon State Park. As noted in the Final
Environmental Impact Report for the County of San Bernardino’s General Plan Program (SCH
#2005101038), dated February of 2007 (“FEIR”), vast undeveloped areas and undisturbed scenic
vistas within the County provide a significant scenic resource as they contrast against the
developed areas. FEIR at IV-5. In addition, as noted above, the County has identified as areas
of primary scenic importance, ridge tops within mountain communities, and within Oak Glen,
the important open space areas of Pisgah Peak and Wildwood Canyon State Park. FEIR at IV-4;
Oak Glen Community Plan Policy OG/CO1.1; General Plan Open Space Element, Policy Area
47. The Project will pose a significant adverse impact to scenic vistas from the trails of eastern
portion of the Wildwood Canyon State Park which the Park has actively tried to maintain.

This significant adverse impact is likely to become more severe, as The Wildlands
Conservancy and the Yucaipa Valley Conservancy continue to work to purchase additional
property to expand the Park from its current size of approximately 850 acres to 3,500 acres or
more. The County is committed to supporting and actively pursuing the expansion of Wildwood
Canyon State Park, including cooperation with open space community groups such as The
Wildlands Conservancy and the Yucaipa Valley Conservancy. See Oak Glen Community Plan
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Policy OG/OS 1.2. The approval of the Project in the middle of this wilderness open space area
could harm these efforts and is clearly inconsistent with County policy.

B. Project is inconsistent with the Oak Glen Community Plan to preserve scenic
vistas in the San Bernardino mountains.

a. Inconsistency with Goal OG/CQO 1—Preserve Scenic Vistas

Page 4.1 — 12, Oak Glen Community Plan goal OG/CO 1 provides as follows:

“Preserve the unique environmental features of Oak Glen including native wildlife,
vegetation and scenic vistas.”

This goal is particularly significant in light of the fact that the Oak Glen and Yucaipa
communities are rural in nature. Many of the unique features of the Oak Glen Community Plan
were included, following community input, to retain the rural nature and scenic beauties of those
communities. The Lazer tower project places an industrial type facility, with a tower, antennas,
equipment building and fencing in the middle of one of the most beloved open space preserve
areas within those communities.

In analyzing the applicability of Oak Glen Community Plan Goal OG/CO 1 to the
Project, the first question that arises is whether or not the foothills of the San Bernardino
Mountains, within and adjacent to Wildwood Canyon State Park, constitute a “scenic vista.” The
EIR answers that question in the affirmative. On page 4.1-13, the EIR concludes that the area in
which the Project is located is a “scenic vista.” In section 4.1.4.2, page 4.1-13, the EIR
concludes: “[t]he Project Site is one of several private parcels that occurs within the foothills of
the San Bernardino Mountains. Although the Project Site itself may not be considered a scenic
vista, the area that is it is a part of, namely the San Bernardino National Forest is a scenic vista.
Both looking towards the Project Site at the rolling hills and distant mountains, looking west to
the Project Site out towards the valley and distant mountains would be considered a scenic
vista.” Accordingly, it is clear that Goal OG/CO 1 is applicable to the area in which the Project is
being proposed.

b. False narrative in EIR—that the Project is located below a ridgeline

A false narrative that has been included in the visual impact analysis of the Tower
project, starting with the 2007 application through the current application, is that the Project site
is located “on a west facing slope below the ridgeline...”. This description is again included
within the executive summary, project location on page 1-1 of the EIR and elsewhere throughout
the document. This statement has been a continued purported fact underpinning the conclusion
that the Project does not have a significant impact on scenic or aesthetic values.
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Despite this conclusion, photos and commentary within the EIR itself shows that the
statement that the project site is located “below the ridgeline™ is false. Figures 4.1-2, 4.1- 3 and
4.1-4 contain long distance photos of the foothills of the San Bernardino Mountains, showing the
ridge tops of those mountains and the location of the equipment shed and monopole antenna. The
foothills of the San Bernardino Mountains contain ridgelines that run both north-south and east-
west. The north-south ridge tops are the highest ridge tops, but the East-West ridge tops are
significantly higher than the surrounding valleys and create scenic vistas which are highly visible
from the park and surrounding neighborhoods. These two figures, as well as the Google map
photos attached hereto as Exhibit C, show that the equipment shed and monopole are in fact on a
ridgeline, even though it is repeated many times in the EIR that the monopole tower is below a
ridgeline. It is more accurate to say that it is below the north-south ridgelines, but the monopole
is located on an east-west ridgeline and accordingly much more visible from Wildwood Canyon
State Park and adjacent neighborhoods.

In addition, attached as Exhibit D is a photo taken by CPRL from the trail within the
park immediately adjacent to the Lazer property. That view shows the mock pole clearly visible
against a blue sky, due to the fact that the monopole is on an east-west ridgeline visible from the
viewpoint of the adjacent trail.

In addition, there is significant evidence in the record, including photo simulations in the
EIR, which show that the statement that the Project is not located on the ridgeline is factually
incorrect.

¢. The Lazer tower, antennas, equipment shed are visible from adjacent
neichborhoods and from Wildwood Canyon State Park.

The EIR admits (contrary to prior visual analysis) that the monopole, antennas, and
equipment shelter are visible from nearby neighborhoods and from viewpoints within Wildwood
Canyon State Park:

a. On page 4.1-2, the EIR concludes that “...{f]Jrom eastern trails (i.e. North
Valley and Stintson trails), within the Park, the monopole was visible due to
the contrast created by the darkened weathered wood and linear lines of the
pole which stand out in contrast to the lighter vegetation along the hills. See
Figure 4.1-1 — Stimulation Viewpoint Locations, for the location of
viewpoints analyzed within this EIR .”

b. On page 4.1-2 , the EIR also concludes that the demonstration pole is visible
from Parkview Terrace, a nearby residential neighborhood.

c. On page 4.1-2, the EIR concludes that the equipment shed (but not the
monopole) would be visible from a vacant residential lot located along Oak
View Road.
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d. On page 4.1-7, the EIR concludes: “There are also unmarked trails that begin
near the Project Site and trend towards the Wildwood Canyon State Park. The
nearest one to the Project Site begins adjacent to the Project Site and is
accessed from Pisgah Peak Road (see Photograph 3). As determined in site
visits conducted in November 2014 and May 2015, from certain portions of
this trail, the Project Site is visible (see Figure 4.1 — 5).

In addition to the evidence set forth in the EIR that the Project will be visible from
various locations within Wildwood Canyon State Park, and adjacent neighborhoods, there is
significant evidence in the record from residents of Oak Glen and Yucaipa and users of the park
and surrounding open space areas. We request that all testimony of citizens, as well as all
comment letters and protest letters to the tower projects considered by the Board of Supervisor’s
in 2009 in 2012 be included within the administrative record for the current Project.

In summary, the equipment shelter and monopole tower are located on an east-west
ridgeline highly visible from Wildwood Canyon State Park. The tower and or equipment shed is
visible from eastern trails within the park (North Valley and Stinson), visible from trails adjacent
to the Project site and trending towards the park, and visible from a vacant residential lot on Oak
View Road and visible from another residential street called Parkview Terrace. Consequently,
there is significant evidence in the administrative record, including conclusions and pictures
within the EIR itself, which proves that the Project will have a significant aesthetic impact on the
scenic views within and surrounding the project.

d. Analysis of Thresholds of Significance.

On page 4.1 — 12, the EIR sets forth the thresholds of significant for visual resources.
Two of those thresholds are as follows:

e Have a substantial adverse effect on a scenic vistas as identified in the
County’s General Plan.

e Substantially degrade the existing visual character or quality of the site and its
surroundings.

On page 4.-13, the EIR analyzes whether or not the project has a substantial adverse
effect on a scenic vista. After conducting visual studies that conclude that the tower will be
visible from all of the sites described above, the EIR comes to the following conclusion: “The

design of the Proposed Project has included each of these goals to minimize potential impacts of -

the surrounding scenic vista. Therefore a less than significant impact will result.”

The visual impact analysis is set forth on pages 4.1-16 through 4.1-25 of the EIR. While
most of the chapter describes the methodology used, the analysis itself is completely subjective
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and minimizes the impact of the visual blight created by the Project. The EIR declares that there
is more visual blight from the electrical and telephone poles and wires in the area than from the
Project. This statement is unsupported because the only place that telephone poles and wires
exist are on the road entering into the park. The view to the east, including the foothills of the
San Bernardino Mountains and the ridge on which the Project will be located, is a pristine vista
with no view of telephone poles, wires, etc. In addition, at one of the prior hearings relating to
the tower, an official from State Parks testified that, when funds are available, the existing poles
and wires will be removed, consistent with what has been done at other state parks.

With respect to Viewpoints 3 and 4, the EIR subjectively concludes that the monopole
and equipment shed “would not be a dominant feature” in the landscape and thus would only
slightly alter the landscape. Many local residents have testified and presented letters in
connection with the prior tower applications, setting forth their personal experience and
observation that the monopole will in fact be a dominant visual experience when utilizing the
park. The subjective opinion of the preparer of the visualization study, paid for ultimately by the
applicant, should not have more weight than the view of the users of the park who have testified
that the monopole will in fact be a dominant feature of the landscape.

The visual impact analysis in the EIR focuses significantly on Mitigation Measure AES-I,
which requires that the monopole, antenna and shed be painted olive green to blend with the
surrounding vegetation, along with random patterns of light sage and light brown. This
mitigation fails to take into account that the landscape surrounding the tower changes
dramatically during the year. The olive green color will blend in with the vegetation during the
winter when the surrounding vegetation is green (assuming that drought does not minimize the
change of seasons), but will cause a contrast during much of the year when the background color
will be the tan and gray of the background vegetation at that time. Accordingly, the analysis fails
to indicate that even with the mitigation measure implemented, during significant times of the
year the Project will be significantly more visible.

The EIR’s aesthetic discussion does not in any way analyze the visual impact of the 650-
foot path constructed by Lazer from Pisgah Peak Road to the location where the monopole will
be constructed. Attached to this letter is a copy of a Google picture of the site before and after
Lazer owned the Property (Exhibit E). The Google picture, taken from a satellite, shows the
significant visual impact of the 650-foot scar across the landscape, visible from Wildwood
Canyon State Park. On page 4.1-10, the EIR states that the pre-pole conditions are established as
the CEQA baseline — the time when the entire Project site remained undisturbed. Accordingly,
the aesthetic analysis must include the visual impact of this 650-foot path as well as all other
potential visual impacts to the undisturbed baseline condition.

The visual impact analysis also fails to meaningfully analyze the visual impact of the fuel
clearance areas around the tower, the fencing around the equipment building, the monopole, and
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the 1+ mile of utility trenching that will occur along Pisgah Peak Road—all of which will cause
significant visual impact, particularly from the trails in Wildwood Canyon State Park
immediately adjacent to the Project site.

C. The aesthetic impact analysis and final conclusion are inconsistent and
confusing. The final conclusion undercuts all of the studies, analysis and
conclusion set forth in the EIR.

As set forth above, CPRL strongly disagrees with the analysis and conclusions reached in
the EIR relating to aesthetic impact of the Project. Time and again, the analysis and studies
minimize the visual impact, and concludes that the level of significance after mitigation is
insignificant. Table 1-1 summarizes the impacts and mitigation measures for the Project. With
respect to level of significance after mitigation, it states that, after mitigation, the level of
significance is “less than significant”. On page 4.1-22 of the EIR, the summary of viewpoints
concludes that “the Proposed Project would not result in a decrease to the Moderate and Low
scenic integrity views within the Wildwood Canyon State Park along Canyon Drive and other
interior trails.” On pages 4.1-23-24, the new viewpoints are analyzed with the conclusion that the
Project impact is less than significant.

Following this lengthy discussion concluding that the aesthetic impacts are less than
significant, the EIR concludes:

“The Lead Agency determines that implementation of Mitigation Measures AES-1 and
AES-2 would reduce potential impacts at the Wildwood Canyon State Park and nearby
sensitive receptors including residents and trail users to a less than significant level. This
is supported by the analysis that relied on the USFS model and other federal agency
models for determining and ranking visual changes in the environment. However, this
area of CEQA is highly subjective and public comments previously received by the
County Board of Supervisors indicated a high level of viewer sensitivity to the
monopole’s visual impact. In consideration of this and the alternatives analysis showing
that no other feasible Project Sites could avoid such impacts, although the project is
considered highly beneficial, the county determines that the visual impact, at least to
some portion of the population, is significant and unavoidable.”

The EIR’s significant and unavoidable conclusion, which conflicts with the Aesthetic
chapter’s entire analysis, renders the whole discussion so confusing that no decision-maker could
possibly understand what the final conclusion is or should be and whether the evidence cited
adequately supports that conclusion. Since the very purpose of an EIR is to inform decision-
makers and the public as to the environmental impact of the Project, this confusion is a fatal
defect in the EIR. Not only can the decision-makers not understand the final conclusion, neither
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can CPRL or any other members of the public attempt to comment on and understand exactly
what the conclusion of the draft EIR is with respect to impact on aesthetics and scenic vistas.

In summary, there are significant omissions and fatal flaws in the aesthetic impact
analysis set forth in the EIR, which render the EIR inadequate under CEQA.

5. Alternatives Analysis.

a. Gaming the FCC rules.

By attempting to locate its radio tower in San Bernardino County, the real purpose of
Lazer is to “game” the FCC rules in a way that it barely serves the community of license (Hemet)
but extends its signal into larger portions of San Bernardino County and Riverside County. The
FCC rule relating to Community of Service (47 CFR §73.315 (b)) states as follows:

“The transmitter location should be chosen to maximize coverage to the city of license
while minimizing interference.” [BOLD ADDED]

It is clear from the engineering statements presented by Lazer (as well as statements
made throughout the hearing process for the prior tower applications) that the transmitter/tower
location was not chosen to maximize coverage to the City of Hemet, but was chosen to maximize
coverage to other areas within Riverside and San Bernardino counties. Serving the required
community of service is an afterthought rather than the goal of Lazer in relocating its radio
antenna. The purported lack of alternative sites is not driven by FCC rules and regulations, but
rather by Lazer’s attempt to utilize its Hemet radio station to serve other communities rather than
the community of Hemet. Lazer does not have any right, under FCC rules or under local zoning
rules, to utilize its Hemet radio station to service other communities besides its community of
license.

b. The Purported Project Goal of Expanding Wildwood Canyon State Park
is fraudulent and in bad faith.

Section 6.1.2, on pages 6-3 and 6-4 (and the Project Description), establishes the project
objectives of Lazer’s tower proposal. In addition to the project objectives related to the
relocating of the antenna to comply with FCC criteria, operating a fully licensed FM radio
broadcasting facility, and enhancing coverage of public service and commercial programming,
the EIR sets forth the following additional objectives:

e Contribute to the expansion of Wildwood Canyon State Park (WCST) through the

implementation of a passive, not active, land use. As a passive land-use broadcast
towers have been implemented in many CA State Parks.
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e Create long-term buffering of passive land uses within and adjacent to the eastern
WCSP boundary through dedication of development rights and/or transfer of
ownership in fee of close to 4% of the current WCSP land area.

These purported goals of the Project are illusory and not in any way supported by the
prior actions or motivations of Lazer. Rather, these objectives are a cynical attempt to justify the
position that deed restricting a portion of the Lazer property for open space uses somehow
“expands” Wildwood Canyon State Park. We now have an administrative record of the Lazer
tower proposal going back to 2009. Never, in any prior correspondence, testimony or documents
submitted has Lazer indicated one of the purposes of purchasing the Lazer property and pursuing
the tower proposal was to expand the park. The County has an obligation under CEQA as Lead
Agency to independently prepare and review the EIR. Thus, the mere fact that the County
included these absurd goals in the EIR shows that the County is not exercising its independent
judgment. The expansion of Wildwood Canyon State Park as a goal of the Project does not pass
the proverbial “smell test” here, and shows a lack of good faith in articulating the goals of the
Project for purposes of analyzing its alternatives.

¢. The “no project” alternative analysis is totally fictional “straw man”.

The analysis of a 7,000 sf house that is 60 feet high is a highly unlikely “straw man” for
the purpose of showing that the “no project” alternative is environmentally more damaging than
the Lazer tower. (EIR section 6.4.1, page 6 — 13)

Due to lack of utilities and very difficult, sometimes unusable, access to the Lazer
property, construction of a single family home on the lot is infeasible. If a home could be built,
it would likely be a modest structure with much less impact than the maximum possible size
analyzed in the EIR as the “no project” alternative. The Lazer property, as well as surrounding
properties, was subdivided in 1980. No homes have been built in the vicinity in the last 36 years,
yet the “no project” alternative abstractly analyzes a monstrous 7000 ft.> home that is 60 feet in
height.

General Plan Policy OS 7.4 states that the County should “discourage residential
development on land with slopes greater than 30 percent, ridge saddles, canyon mouths, and
areas remote from existing access.” This policy clearly applies to the Lazer property and would
severely limit the development potential of the Project site for a single family home. In addition,
the County Development Code also restricts construction of homes on sites in excess of a 30
percent slope. As CPRL has previously pointed out, the Project site exceeds a 40 percent slope.
Moreover, in connection with its 2009 application for the tower project, Lazer submitted a
proposal to build an 18,000 ft.> home on the property. We believe this was done not because
Lazer wanted to construct such a home, but rather as a threat to the community and conservancy
groups. In responses, CPRL submitted the Goodman Letter which pointed out that such a
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residence would not be permitted under Chapter 83.08 of the Development Code. In fact, the “no
project” alternative located adjacent to Pisgah Peak Road would be on slopes greater than 40%
grade and, therefore, would be prohibited by the Development Code, which provides the
following rules with respect to slopes in excess of 40 percent: “This is an excessive slope
condition. Pad grading shall not be allowed. Grading for driveways and roads shall be reviewed
to the Minor Use Permit application process”[Underlining Added].

The “no project” alternative should be analyzed with the assumption that the property
would be used for open space purposes—that is, an alternative that considers the undeveloped
nature of the site. That analysis would lead to a completely different (and more appropriate)
conclusion than that reached in the EIR. For example, the Yucaipa Valley Conservancy
(“YVC”) made an offer to purchase the Lazer property, but Lazer did not respond to that offer.
Therefore, the open space alternative would be vastly more feasible than the EIR’s “no project”
alternative. Moreover, if the Lazer project is denied, YVC will again make an offer to purchase
the property in order to dedicate the property for open space. If YVC does not purchase the site,
other local open space conservancies would purchase the site, unless Lazer refuses to sell the site
and leaves it vacant, Accordingly, the “no project” alternative should be analyzed as use of the
property for open space.

d. Alternative sites.

CPRL has previously submitted the following analyses prepared by qualified FCC
engineers: (1) Engineering Analysis & statement dated January 2009 prepared by Klein
Broadcast Engineering (“Klein Report™), and (2) Engineering Statement dated March 2011
prepared by De La Hunt Communication Services (De La Hunt Report”). Both of these
engineers are highly qualified. De La Hunt worked for the FCC for many years in the department
which made determinations as to whether or not proposed tower locations were compliant with
FCC rules and regulations, including spacing and line of sight requirements. Both of these
engineers concluded that a site in Beaumont, California (ASR #1263499) (Site 1) and a site
located in Cherry Valley, California (ASR #1202850) (Site 2) qualified under all FCC rules and
requirements.

In prior applications and hearings, Lazer. its engineers, and attorneys have consistently
taken the position that the proposed Oak Glen site, located adjacent to Wildwood Canyon State
Park, was the only site in the world that would satisfy FCC requirements and their business
objectives. Now, an engineering firm (Cavell Mertz and Associates, Inc.) has been hired to
provide another engineering statement (CMA Report) that supports the Lazer Project. The CMA
Report includes a review of the prior engineering statements submitted by Lazer as well as
CPRL. Not surprisingly, the new engineering study criticizes the Klein Report and the De La
Hunt Report, and supports the conclusions made by Lazer’s engineer.
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Anticipating that FCC engineers hired (directly or indirectly) by Lazer would continue to
criticize the Klein Report and the De La Hunt report, CPRL retained Goldman Engineering
Management, LLC, to review the Klein Report and the De La Hunt report, as well as to review
other alternative sites. The Engineering Statement (Goldman Report) prepared by Goldman
Engineering Management, LLC, dated July 20, 2016, is attached hereto as Exhibit F.

The Goldman Report concludes that Site 1 and Site 2 identified in the Klein Report and
the De La Hunt Report meet the community coverage requirements for Hemet with full,
unblocked line of sight to Hemet. This is different than the CMA report, which concluded that
Site 1 did not comply with community coverage or line of sight rules. However, the key to the
distinction between the Goldman Report and the CMA Report is explained by the following
language in the Goldman Report:

“When community service is analyzed in the same manner as the currently
permitted KXRS site, the sites chosen by Mr. De La Hunt are compliant with
community coverage rules.”

What Goldman points out is that two different standards are being utilized for analyzing
whether or not the FCC coverage rules have been satisfied. If the same standards and testing
utilized for the KXRS site are applied to Site 1, the FCC rules are satisfied. It is important to note
that in the CMA Report, there seems to be a recognition of these dual standards. Rather than
applying the same standards for the KXRS site and Site 1 and Site 2, the CMA avoids this issue
by stating:

“For comparison purposes, the proposed KXRS site was also studied using the same line
of sight study as the alternative sites. Figure SA shows the unshadowed area is 50.5% of
the area and covers 41.9% of the population of Hemet. As mentioned above, the FCC
rules address both the 70 DBU signal coverage and the prohibition of “major
obstructions. Since the FCC has granted a construction permit for this location, it
must be concluded that this site satisfies the FCC Rules and policies at the time of
the grant in 2009.” [BOLD ADDED]

This passage suggests that CMA has not analyzed community service or line of sight for
Site 1 and Site 2 in the same way that the KXRS site was analyzed, but instead “punted” by
assuming that the KXRS site satisfies the requirements because it is an FCC approved site. In
essence, CMA is quick to assume that the KXRS site satisfies FCC rules being applied to Site 1
and Site 2. CMA should be required to create an addendum to its engineering statement setting
forth an analysis of Site 1, analyzing community service and line of sight in the same way that
the proposed KXRS site was analyzed. According to the Goldman Report, the FCC used a
methodology for community service and line of site that is different than the methodology used
by CMA in analyzing Site 1 and Site 2. That same method of analyzing community service and
line of sight should be used in analyzing Site 1 and Site 2. Alternatively, the conclusion to be
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reached from the CMA Report is that CMA believes that the approved KXRS site would not
satisfy FCC rules and regulations if a consistent methodology was applied.

In summary, the CMA Report raises as many questions about compliance with FCC rules
as it purports to resolve. Because Site 1 satisfies FCC rules using the same community of service
analysis that was used for the proposed KXRS site, Site 1 should be included in the alternatives
analysis. This conclusion has been confirmed by a qualified FCC engineer in the Goldman
Report. The alternatives analysis is inadequate without inclusion of Site 1, which would have
significantly less environmental impact than Site 2 and would be a viable, feasible alternative
location for the Project.

e. Additional FCC compliant site identified in the Goldman Report should
be analyzed as an alternative location under CEQA.

The alternative study should also include analysis of the additional site identified in the
Goldman Report, namely the “Calimesa Site” (33° 59° 22” N, 116° 59* 2" W). This site is along
a jeep trail on a hill in Calimesa, California. There are residences and developments nearby. A
very short tower (such as that proposed for the KXRS tower) could be used. This site is closer to
Hemet than the current construction permit for KXRS and it has similar line of sight to Hemet.

Another alternative site that should be analyzed under the EIR is the Gilman Hot Springs
site described in the Goldman Report. Lazer itself admits in prior engineering studies that this
site satisfies FCC requirements. Hemet, California is the community of license that, pursuant to
FCC rules, Lazer is obligated to serve. Lazer claims that it needs to relocate the tower to satisfy
FCC rules, but in fact the site is grandfathered and there is no need whatsoever to relocate the
tower.

CPRL is not opposed to Lazer expanding its business, but believes that there can and
should be a compromise that allows it to expand without damaging San Bernardino’s precious
open spaces in the process. There clearly are alternatives potentially available; Site 1 as well as
the Calimesa site and the Gilman Hot Springs site identified in the Goldman Report must be
analyzed to provide decision makers as well as the public adequate information to determine the
feasibility of alternative sites for the Lazer tower. Until a complete aanalysis with a reasonable
range of alternatives is prepared as part of theEIR, the alternatives analysis is inadequate under
CEQA

8. Biological Impacts.

A. Avian Collision Impacts.

There is general agreement and well documented evidence that communications towers
result in dramatically increased avian mortality rates. See, e.g., Travis Longcore, Ph.D. et al.,
Scientific Basis to Establish Policy Regulating Communications Towers to Protect Migratory
Birds, Land Protection Partners (2005), attached hereto as Exhibit G. Studies show that for the
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ten avian species killed most frequently at communication towers, total annual mortality is
estimated to be from 490,000 to 4.9 million for each species. The avian mortality crisis is
compounded by the growing impacts of communication towers, such as the proposed tower,
whose construction is occurring at an exponential rate.

In addition, the concerns of avian mortality at the proposed tower are heightened by a
number of factors. There is already a 199-foot radio tower located about a mile away along
Pisgah Peak Road, which coupled with the proposed radio tower, will put the migratory birds
and raptors at a heightened risk of tower strikes. The project is located on East-West ridgeline,
thus increasing the probability of avian mortality. Guidelines to reduce avian mortality suggest
that towers should be designed to accommodate additional antennas, to reduce the number of
future towers. See, e.g., Albert M. Manville, II, Ph.D., The ABCs of Avoiding Bird Collisions at
Communication Towers: The Next Steps, U.S. Fish and Wildlife Service, Division of Migratory
Bird Management (2000), attached hereto as Exhibit H. Particularly with a radio tower in such
close proximity, the County must require the applicant to fully evaluate this option prior to
construction of the proposed tower.

The topography of the San Bernardino Mountains also poses an increased risk of avian
mortality. A recent multi-modal research study in New Hampshire revealed the effect of
topography of the Appalachian Mountains on migratory birds, finding exceptional numbers of
birds flying at low heights over mountain ridges. As a result, placement of the proposed tower in
this mountainous area is likely to result in increased risk of bird mortality and injury from tower
strikes. See Exhibit I. The applicant contends it has strategically placed the tower in a “bowl”
on the site. Although it is clear from pictures and site plans submitted by applicant that the
proposed tower is on the top of an east-west ridge, not in a bowl, if applicants claim that the
tower is located in a bowl, this bowl would most likely collect fog, which also enhances the risk
of avian mortality.

In connection with the EIR, a General Biological Assessment was prepared by Natural
Resources Assessment, Inc., dated August 17,2015 (“2015 Biological Assessment™). The project
findings relating to avian collision impacts in the 2015 Biological Assessment states:

“The Lazer Radio Tower project will consist of a 43 — foot tall monopole with no support
wires. While this pole rises above the height of the surrounding vegetation, it is well
below the recommended 199 foot standard height requirements designed to minimize
impacts to birds. The pole will not require the installation of guy wires nor will it be
lighted. This will reduce impacts to birds, as well as bat species.”

These findings failed to take into account several significant factors. First, the 43 foot tall
monopole is located on a ridge, which significantly increases the probability of avian collision.
Secondly, although the monopole will not have lighting, the equipment shelter will be lighted. In
section 4.1.4.2, page 4.1-14, the EIR states that “the proposed 100 square- foot equipment shed
would have exterior lighting directed and shielded on-site for safety purposes.” This discussion
then concludes that “no impacts are anticipated”, but there is no indication whatsoever that the
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lighting on the building was taken into account in analyzing avian collisions. The equipment
shed is located on the slope above and behind the tower, and will provide a light that could
attract birds to fly towards the monopole.

Attached to the 2015 Biological Assessment are the “Service Interim Guidelines for
Recommendations on Communications Tower Siting, Construction, Operation, and
Decommissioning.” The assessment fails to note that recommendation 1, encouraging new
communication towers to be co-located on existing towers, was not followed. This can be done
with respect to existing towers in the San Jacinto area, near Hemet. Recommendation number 4
is to cite new towers within existing “antenna farms” (cluster of towers).” This recommendation
was also not followed, even though it be possible to do so in the San Jacinto area.

B. Cursory Nature of Assessment.

It appears that there was a single site visit to the Project site on May 3, 2015. A
single visit is inadequate and significantly increases the probability of false absences and
imperfect detection. It is rare that a species has a 100% chance of being detected on a single visit.
Therefore non-detection does not necessarily mean the species is absence. An observed absence
may be due to an observer failing to detect a species that lives at the site, e.g. a bird that was
elsewhere in its home range at the time of the survey or failed to call during a point count.
Increasing the number of visits to a site would increase the probability of detecting targeted
fauna. False absences have serious consequences for monitoring studies, as well as impact
assessments. In order to assure that the biology assessment is accurate, the biologist should be
required to visit the site numerous times to assure its accuracy.

C. Failure to Survey Pisgah Peak Road.

One of the most significant and disruptive aspects of the Project is the undergrounding of
electrical services along 6700 feet of Pisgah Peak Road. The 2015 Biological Assessment in no
way assesses the impact of the undergrounding of utilities along an area more than a mile in
length. The EIR states that because the road is a dirt road that is not vegetated, there will be no
significant environmental impact. This fails to recognize that all of the fauna of the wilderness
areas through which Pisgah Peak Road traverses will be impacted by the undergrounding of
utilities. Failure to analyze the biological impact of a one-mile plus component of the Project is a
fatal defect in the biological assessment. In order to be complete, the assessment must include
this significant component of the Project. In essence, the biologists defined the “Lazer project” as
only the on-site portion of the project relating to the tower, equipment shed and fencing,
completely ignoring the largest portion of the Project.

9. Construction Impacts; Growth Inducing

CEQA requires that construction impacts be analyzed, even though they are temporary.
City of Arcadia v. State Water Resources Control Board (2006) 135 Cal.App.4th 1392, 1425
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(EIR required to analyze temporary construction air quality and noise impacts). The EIR
provides very little information or analysis related to the construction of the Project. It indicates
that some grading will be required and states that the majority of the construction will be
coordinated via a ground crew working closely with a helicopter service to install the tower and
equipment shelter. However, the EIR provides no information related to the number of workers
that will be involved in the construction, how these workers will get to the site, the length of the
construction period, the number of truck trips associated with bringing workers and materials to
the site, the number, frequency or time of day of helicopter trips associated with bringing
workers and/or materials to the site, or the location of a staging area for materials, workers or the
noted helicopter trips. For example, will the helicopters be bringing all the materials and
equipment to the site, or just some? Where will these helicopter flights originate? Where on the
site will they land? Where will workers park? Pisgah Peak Road is a single lane, unpaved dirt
road. Can it handle the truck trips needed to transport workers and materials to the site to
construct the Project? Will truck routes include going through the nearby residential areas to
reach Pisgah Peak Road? The County needs answers to these questions in order to assess the
potential construction impacts associated with the Project.

Included with the radio tower application is a Geotechnical Report and Site Plan Review
prepared by Southern California Geotechnical. That report recommends the following work be
done in order to assure that the tower is placed on a proper foundation:

A. “Based on the subsurface conditions encountered at the site, the drilled piers
should be founded at a depth of 20 to 30 feet”. (Page 1)
B. "It appears that the most economical method of support for the new tower will be

to extend the foundation elements down to the dense bedrock at depths of 20+
feet”. (Page 11)

C. “All fill soil should be compacted to at least 90% of the ASTM D-1557 maximum
dry density." (page 11)
D. "In general, all utility trench backfill should be compacted to at least 90% of the

ASTM D-1557 maximum dry density. As an alternative, a clean sand (minimum
Sand Equivalent of 30) may be placed within trenches and flooded in place."
(Page 11).”

The work described above will require substantial drilling, digging and trenching,
including drilling and/or digging within dense bedrock. The EIR in no way considered how that
work will be accomplished. What equipment will be used? What noise and dust will result from
the use of that equipment? What air emissions will be released as a result of the necessary
equipment? These details as to how the work will be performed is critical in analyzing the
construction impacts of the project.

As set forth above in the comments regarding the in adequacy of the Project description,
the EIR also fails to analyze the environmental impact of the extending utilities for over a mile.
This failure alone is a fatal flaw in the document, but the disregard for the associated
construction impacts makes the omission even more glaring. The analysis of the utility extension
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is almost nonexistent, in part because the Project analyzed in the EIR is limited to the portion of
the project located on the Lazer property. This fails to analyze the environmental impact of the
much larger project of extending utilities for 6700 linear feet. Not only does the EIR fail to
analyze the impact of that utilities extension, it fails to include even a basic description of what
that utility extension would entail, including the amount of land that would be disturbed, the
equipment to be used, the workforce, the schedule or the plans. The EIR does not describe how
the mile-long trench will be excavated, how much dirt will be displaced, the amount of dirt and
other waste that will be generated, the amount of dust that will be created and how that dust will
be mitigated, vibrations from use of equipment and digging that might impact threatened or
endangered species in the open spaces immediately adjacent to Pisgah Peak Road and storm
water pollution control relating to the one-mile trench. Lastly, the EIR does not analyze the
erosion impacts of disturbing a mile of dirt roads that are already subject to severe erosion and
barely drivable. The EIR seems to take the position that, because the utility extension is a private
utility extension by a private party, it is not necessary to engage in the same environmental
analysis that a public utility would engage in in connection with a mile-long underground utility
extension. That position is unsupported by law.

Because of the missing information noted above, the County is without the information
necessary to analyze the potential for grading, truck trips, helicopter use, and related construction
activity to cause significant air quality impacts. The San Bernardino Mountains are located
within the South Coast Air Quality Management District (“SCAQMD?”). FEIR at IV-27. The
topography and climate of the region make the SCAQMD an area with a high potential for air
pollution. Id. at IV-26. Air pollutants of greatest concern in San Bernardino County include
PM,, because the County is currently in non-attainment with the Ambient Air Quality Standards
(“AAQS™) for this pollutant. Id. at IV-29. Construction related dust pollution is a major
contributor to PMjo emissions. Ild  Because the construction of the Project will contribute to
this already adversely impacted situation, the Project is likely to result in significant adverse
construction-related air quality impacts with respect to at least PM;¢ emissions.

CEQA mandates that a project should not be approved if there are feasible mitigation
measures available which would substantially lessen the project’s significant environmental
effects. Cal. Pub. Res. Code § 21002; see also Sierra Club v. State Bd. of Forestry (1994) 7
Cal.4th 1215, 1233. Because of the non-attainment status related to PMio in the SCAQMD, the
FEIR recommends that developers such as the applicant, to mitigate air quality impacts during
construction, address site-specific analysis of (i) grading restrictions and/or controls on the basis
of soil types, topography or season; (ii) landscaping methods, plant varieties, and scheduling to
maximize successful revegetation; and (iii) dust-control measures during grading, heavy truck
travel, and other dust generation activities. FEIR at IV-30. Among other things, the applicant
must also develop a construction vehicle plan, which restricts the number of daily trips of
helicopters and trucks to the construction site, and ensures that such trips are made during hours
that are least likely to impact the neighboring residential communities along Oak Glen Road.
Endangered Habitats League, Inc. v. County of Orange (2005) 131 Cal.App.4th 777, 794.
Because the Project has the potential to cause significant air quality impacts during construction,
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the County must recirculate the EIR to analyze the potential air quality impacts and develop
feasible measures to mitigate such impacts.

The EIR’s notion that, because the service extension is “private,” the extension is not
considered growth-inducing turns CEQA on its head. If the Project can be accommodated by a
private service extension, then there is no support for the conclusion that service could not be
made available to other tower facilities. In fact, if this EIR can so completely ignore the impacts
of the Project’s service extension, then what assurance does the public have that the County
approval process will protect the open space from growth inducing impacts? Lastly, the EIR
impermissibly concludes that, because a determination of growth-inducing would be highly
speculative, a less than significant impact is expected. (EIR, p. 5-10.) CEQA does not allow for
a lead agency to “throw up its hands” in the face of complex impact-inducing factors and make a
less than significance finding that is unsupported by substantial evidence.

10. Hazards - Safety Impacts.

The Project site is located within County Fire Safety Area 1 (“FS1 Area”). The FS1 Area
is “characterized by areas with moderate and steep terrain and moderate to heavy fuel loading
contributing to high fire hazard conditions.” Development Code § 82.13.030 (emphasis added).
There have been several major wildfires in the San Bernardino Mountains over the years
including one in 2006 which was caused by lightening, and burned tens of thousands of acres,
including 485 acres of the San Bernardino National Forest. See the Mountain Area Safety
Taskforce website, available at www.calmast.org. Extreme heat, arid surroundings, erratic
winds, thunderstorms, and difficult mountainous terrain make such wildfires in the San
Bernardino Mountains extremely dangerous and difficult to contain. Id.

The Project will enhance the risk of wildfire already associated with the high fire hazard
conditions in the area. The tower and tower antenna will contribute to this increased risk by
adding a new source of electricity and new structures which could attract lightening during
storms.

The analysis in the EIR, as well as in the letter from Don Oaks dated May 13, 2016,
focuses solely on an unmanned structure and the impacts to the radio tower equipment. The
General Plan policies and goals, including policy S3 .2 directs that the county “will endeavor to
prevent wildfires and continue to provide public safety from while fired hazards.” Neither the
analysis in the EIR nor in the Oaks letter in any way analyze the disastrous impact that a brush
fire caused by a lightning strike to the tower would have on adjacent neighborhoods and
residential dwellings. Also, the Oaks letter has general information about lightning strikes, but
fails to include a detailed, scientific analysis of the probability of a lightning strike of a 43-foot
monopole located on a ridge line.

11. Historic/Archeological/Paleontological Impacts.

The Land Use Application Questionnaire (questions 11 and 23) asserts there are no
known cultural or historic resources on site. However, the application also admits that the site
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has not been surveyed for historical, paleontological or archaeological resources. Such surveys
must be performed. Until they are, it is not possible for the County to assess these potential
impacts.

12. Cumulative Impacts.

CPRL is quite concerned that there is the potential for the Project area to become a
magnet for the type of development proposed by the Project. As noted in the Project application,
there is already one radio tower structure in the area. If this Project is approved, it could result in
an even greater proliferation of tower structures for communications facilities in the Mountain
Region. If this happened, it would permanently alter the character of the area and mar the
mountain landscape for decades to come. As discussed above, the proposed Project has the
potential to have several significant adverse impacts on the environment.

The EIR concludes that, based on the plans, policies, and building guidelines set forth by
the County, the majority of the area surrounding the Project could not be developed with
additional broadcast towers because of steep terrain and limited access from Pisgah Peak Road—
these factors are described as “development limiting.” (EIR, p. 5-3.) The EIR also eliminates the
potential for broadcast tower development in both State Park Lands and National Forest Lands,
notwithstanding the fact that the construction of the Project is identified as a Project Objective
for purposes of contributing to the expansion of Wildwood Canyon State Park.

Specifically, the EIR relies on planning assumptions to assess the reasonably foreseeable
cumulative projects. The first assumption states: “[r]easonable extension of electrical power lines
(power line extension would be cost prohibitive to develop and biological impacts of the power
line extension would likely be significant) and no future tie-ins to the Proposed Project’s
extended electrical line.” (EIR, p. 5-4) (emphasis added). This assumption for the cumulative
impact analysis contemplates a potentially significant biological impact for electrical power
lines, while the EIR’s analysis of the actual Project ignores such a possibility by concluding that
the undergrounding of 6700 LF of electrical power lines would have no impact on biological
resources (EIR, p. 4.2-9/10.) The cumulative assumption directly contradicts the biological
conclusion, which calls into question the adequacy and accuracy of the biological resources
analysis as it relates to the undergrounding of the power lines—for both Project and cumulative
impacts..

The cumulative section then assumes that up to seven (7) additional broadcast towers
could be developed within the identified area proximate to the Project, with potentially
significant cumulative impacts in the following resources areas:

e Aesthetics
o This section recognizes that the EIR analyzed aesthetic impacts on a project level
basis; however, the cumulative aesthetics analysis incorrectly concludes that
potentially significant impacts are mitigated to a less than significant level with
Mitigation Measures AES-1 and AES-2. (EIR, p. 5-7.) This conclusion ignores
the Project-level finding that visual impacts are determined to be significant and
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unavoidable. Consequently, the cumulative visual conclusion does not
correspond to the underlying Project conclusion and, therefore, the analysis is
flawed.

o This section also concludes that future tower impacts would not be greater than
those of the Project, which are significant and unavoidable. Thus, the finding that
cumulative visual impacts would not be considered significant is not supported by
substantial evidence.

e Biological Resources

o This section suffers from the same infirmity relative the EIR’s disregard for the
potential impacts arising from the undergrounding of 6700 LF of electrical power
lines in Pisgah Peak Road (that could be significant as noted above). If there is
the likelihood of a significant Project impact, then the EIR must take into account
and disclose the correct order of magnitude of any impacts to biological resources
on a cumulative level.

e Land Use

o The EIR declares that the cumulative projects are “unlikely” to create cumulative
land use impacts—a statement that is conclusory and not supported by substantial
evidence.

13. EIR is Inadequate Under CEQA and Must be Recirculated.

CEQA requires the County to consider the environmental impacts of the Project before
any approvals are granted for the Project. Among the purposes of CEQA are (1) informing the
government decision makers and the public about the potential environmental impacts of
proposed activities, (2) identifying ways to avoid or reduce environmental damage from such
activities, (3) preventing environmental damage by requiring changes in projects, either by
adoption of mitigation measures or alternatives, and (4) disclosure to the public of why a project
is approved if the project would have significant effects on the environment. Cal. Pub. Res.
Code §§ 21000, 21001.

The EIR contains numerous inaccuracies and omissions which would prevent responsible
and trustee agencies from fully understanding the potential environmental impacts of the Lazer
tower project. The proposed study of alternatives is completely inadequate and fails to comply
with CEQA. The “no project” alternative analysis is based upon development of a 7000 ft.2
residence, which would not be permitted under the Development Code and is improbable based
upon lack of utilities, access, etc. The discussion and analysis on land-use impacts is incomplete,
and fails to adequately address direct conflicts with the County Development Code, General Plan
and Oak Glen Community Plan. The discussion of aesthetic impacts is based on false
assumptions (such as that the project is located below the ridgeline), and fails to adequately take
into account the aesthetic impact on trails and open-space properties immediately adjacent to the
Project. Additional defects can be found throughout EIR, in the Project Description, the
cumulative analysis, the impact analysis, and the alternatives. The EIR is wholly lacking in
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thorough and adequate analysis and its conclusions are not supported by substantial evidence in
the record as required by CEQA

Accordingly, in order to give public agencies as well as the general public an adequate
opportunity to review the full environmental impacts of the Project, the EIR must be corrected
and then recirculated so that those agencies and the general public have an opportunity to
comment on the Project with full knowledge as to its adverse environmental impacts.

We at CPRL appreciate your consideration, and reserve all of our rights. Please feel free
to call me with any questions or comments you may have.

Very truly yours,

MIRAU, EDWARDS, CANNON,
LEWIN-& TOOKE

N

K. Mirau, Esq.

By:

Cc w/out Encl: Supervisor James Ramos
Mayor Dick Riddell
Mr. David Myers, The Wildlands Conservancy
Mr. David Miller, Yucaipa Valley Conservancy
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Goodman

QCASSOCIATES

Qctober 4, 2011

John Mirau

MIRAU, EDWARDS, CANNON
LEWIN & TOOKE

1806 Orange Tree Lane, Suite C
Redlands, CA 92375

Subject: Pisgah Peak

Lazer Broadcasting

Dear John,

The following are results of our assessment of plans provided to us and field work we have done as it
relates to the Pisgah Peak/L.azer Broadeasting project:

1.

‘Exhibit A-is a.copy of a portion the. Enlarged Site Plan prepared by others for Lazer

Broadcasting. The Site Plan depicts the existing physical topography, the existing property:line
and center of the 60-foot road sasement, and the proposed new faeilities. We have highlighted in
red on:this plan the delineation of the road easement ceriterline (alrgady on the plan) and have
added the 30-foot half-width easement to illustrate that their Site Plan proposes to build a ong-
story: equlpment shelter and parking space within the existing road sasement.

Exhibit B:is a copy of a portion of a Grading and Drainage Plan, prepared by M3CHvil, Inc., for

Lazer Broadcastnng {t depicts the existing physical topography, the existing property line and the
60-foot road easement, and the design for proposed construction of a single fermily residence:

We: have:highlighted in red on this plan the delineation of the road easement (already on the:plan)
to illustrate that this plan proposes to build the house within the exisiing road easeme
Exhibit C1§:a plot of the contours Goodman & Associates has developed based-on d survey
taken -on the: property. The:area covered was dictated by limitations of physical 8 {
steepness. of terrain-and density of thick growth: of plant life indigenous o the arg: - primary
purpose:was to provide confirmation that the proposed coristruction site:for githier mentianed
above is in an area that has a slope of about40:+% or greater and will violate the 60-foot road
easement. The physical topography is illustrated by others.om Exhibits A-and B, ‘Gorisequently;
oii fleld work only: serves to verify what has already. been deplcted on plans prepared for Lazer
Broadoasting.

Pleass advise if you have any questions..

Sincetely,

GOODMAN &:ASSOCIATES

Attachments: Exhibit A, B, and C

2079 Sky View Drive o Golton, Ca 92324 + (909) 824-2775 « FAX (909) 824-2807
emafl ¢ dong@goodman-assoc.com
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JOHN K. MIRAU*
MARK C. EDWARDS
ROBERT W. CANNON*
MICHAEL J, LEWIN
WILLIAM P. TOOKE

MIRAU, EDWARD

AL CORPOR

¥ Certified Speciakist, Toxation
Law, The Stafe Bay of California
Board of Legal Speciafization

tCertificd Specialist, Estate

Planning, Trust and Probate

Luw, The State Bar of Cafifosnia . 1806 Orange Tree Lane

Board of Legal Specialization Suite “C”
Post Office Box 9058

Redlands, CA 92375
909-793-0200
Fax 793-0790

August 12,2011

52197-002

Ms. Dena M. Smith, Director

Mr. Kevin White, Project Planner

San Bernardino County Land Use Services Department
Planning Division

385 N. Arrowhead Avenue, First Floor

San Bernardino, CA 92415-0182

RE: Project No. P201000215/CF - Radio Tower Application
Lazer Parcel - APN 0325-011-19-0000
Visualization Study

Dear Ms. Smith and Mr, White:

This firm represents the Citizens for the Preservation of Rural Living (“CPRL”). CPRL
is a public interest association that seeks to ensure that the open space and natural wilderness
values of Wildwood Canyon State Park and the Pisgah Peak areas are preserved. We have
previously submitted comments to the project application submitted by Lazer Broadcasting, Inc.,
which proposes the construction of a 43-foot tall radio tower (“Project™) on an undeveloped 40-
acre parcel of land in the San Bernardino Mountains.

1. Visualization Study: Safety of tower and antennas.

One major issue raised by the proposed construction of the Lazer radio tower is the
significantly adverse visual impact and public safety concerns affecting the adjacent Wildwood
Canyon State Park. At the Planning Commission meeting held on May 5, 2011, CPRL presented
a visualization of a radio tower which included a fence around the tower and antenna facilities.
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Staff indicated that they were not certain as to whether or not a fence was required. The applicant
gave no clear response as to whether or not it was required.

The purpose of this letter is to set forth authorities which make it clear that FCC rules and
regulations require a fence around the tower and antenna facilities. This is important both for the
purposes of determining the visual impact of the tower and antenna, as well as the safety of the
facility. The safety concern in this case is magnified by the steep incline that rises behind the 43-
foot tower so that a person standing on the up-slope immediately behind the tower can easily be
on the same level and within relatively close range of the radiating antenna.,

2. FCC rules and regulations require a fence around the tower and antennas.

FCC rules and regulations contain specific rules relating to protection of the public
against radio frequency radiation. Those rules specifically acknowledge that exposure to radio
frequency radiation (RFR) can be dangerous to the health of persons who have exposure above a
certain maximum permissible exposure (MPE). The FCC limits are generally based on
recommended exposure guidelines published by the National Council on Radiation Protection
and Measurements (NCRP) in "Biological Effects and Exposure Criteria for Radiofrequency
Electromagnetic Fields," NCRP Report No. 86.

FCC Rule 1.1310 (47 C.F.R. Section 1.1310) establishes maximum exposure limits for
radio frequency radiation applicable to facilities, operations or transmitters. Guidance on
evaluating compliance with these limits may be found in the FCC’s OST/OET Bulletin Number
65, “Evaluating Compliance with FCC-Specified Guidelines for Human Exposure to
Radiofrequency Radiation.” Failure to comply with the maximum exposure limits subjects the
licensee to fines and forfeitures imposed by the FCC upon a finding of violation of the MPE
limits,

The FCC rules regarding protection of the public from RF radiation were recently
applied to a fact situation similar to the proposed Lazer tower in an FCC ruling entitled “In the
Matter of Frandsen Media Company, LLC”, File No. EB-09-DV-0090. The facts in that ruling
were as follows. Frandsen operated a radio transmitter with no perimeter fence at the base of the
hill on which it was located. Access to the site was available from a one mile dirt road and from
the base of the hill by four-wheel drive all-terrain vehicles or by hiking. The antennae structure
and building were inside a secure chain link fence, measuring approximately 22 feet by 12 feet.
No signs were posted warning the public of radio frequency radiation. During an inspection,
FCC agents identified and marked a 500 square foot rectangular area of potentially high RFR
levels outside of the fenced area. Tests determined that RFR MPE levels were exceeded in areas
tested.
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The FCC described its rules regarding protection of the public from RFR radiation as
follows:

"Section 1.1310 of the Rules requires licensees to comply with RFR exposure limits.
Table 1 in Section 1.1310 of the Rules provides that the general population RFR
maximum permissible exposure limit for a station operating in the frequency range of 30
MHz to 300 MHz is 0.200 m/W/cm. The general population or public exposure limits
apply in situations in which the general public may be exposed, or in which persons that
are exposed as a consequence of their employment may not be fully aware of the
potential for exposure or cannot exercise control over their exposure. Licensees can
demonstrate compliance by restricting public access to arcas where RFR exceeds the
public MPE limits."

After analyzing the facts, the FCC made a finding that Frandsen violated RFR limits as
follows:

"Frandsen bears the responsibility to restrict access to the noncompliant area that
exceeds the RFR limits or to modify the facility and operations so as to bring the station's
operation within the RFR exposure limits prior to public or worker access to the impacted
area. The Denver agents observed no RFR caution or warning signs at or near the Station
KGNT site, particularly in the easily accessible areas of concern, in which the RFR levels
ranged between 130% and 350% of the public MPE limits. We therefore find that
Frandsen's operation of Station KGNT exceeded the public RFR MPE limits in a large,
publicly accessible area and violated section 1.1310 of the Rules."

In footnote 16, the FCC cited OET Bulletin 65, quoting language from Bulletin 65 as to
the methods of compliance with RFR exposure limits as follows:

"Restricting access is usually the simplest method of controlling exposure to areas where
high RF levels may be present. Methods of doing this include fencing and posting such
areas or locking out unauthorized persons in areas such as rooftop locations, where this is
practical, There may be situations where RF levels may exceed the MPE limits for the
general public in remote areas, such as mountain tops that could conceivably be
accessible but are not likely to be visited by the public [Emphasis added]. In such cases,
common sense should dictate how compliance is to be achieved. If the area of concern is
properly marked by appropriate warning signs, fencing or the erection of other permanent
barriers may not be necessary."

3. Application of FCC Ruling to Lazer Tower site,

In order to determine the need for a fence around a tower and antenna facility, the key
issues to analyze under the Frandsen ruling is the accessibility of the site by the public and the
level of radiation emitted from the antennas on the site.
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In terms of accessibility of the tower site to the general public, the facts of this case are
even more compelling than the facts in the Frandsen ruling. The tower is located immediately
adjacent to the Wildwood Canyon State Park. The park is used by thousands of users every year.
The park is regularly used by hikers, mountain bike cyclists and horseback riders. Use of the
park is organized and encouraged by the Supporters of Wildwood Canyon State Park, the
Yucaipa Equestrian Arena Committee and the Trails and Open Space Committee of the City of
Yucaipa.

The trails map of the City of Yucaipa (Yucaipa General Plan) includes trails that are
immediately adjacent to the location of the tower. One of the trails is located on the boundary
line between the Lazer parcel and the State Park.

The location of the tower is easily accessible from the trails within the State Park. It is
also accessible from Pisgah Peak Road. Under the Frandsen ruling, use of warning signs rather
than fencing is permitted only if the site is “not likely to be visited by the public”. It is not
reasonable to take the position that the Lazer tower is located in a remote area in which it is not
likely to be visited by the public. Lazer has proposed that the land surrounding the tower be
utilized for open space, accessible by the general public. The tower location is on a small flat
area at the bottom of a steep slope. Radiation from the antenna will radiate in all directions,
including toward the sloping ground immediately behind the tower. High radiofrequency
radiation levels are predicted to occur at ground level, producing a significant RFR risk on that
slope. Accordingly, the fence would need to go up the slope behind the tower and antennas as
shown in the visualization that CPRL presented to the Planning Commission, which is enclosed
with this letter. Indeed, positioning a fence only around the base of the Lazer tower would invite
a situation not unlike Frandsen where the area of high RFR danger was located outside of the
fenced-in area, thus leading the public to believe that an area is safe when it is not.

4. Conclusion.

Prior to proceeding ahead with the visualization study, there needs to be a resolution of
the issue of the requirement of a fence around the tower and antennas. If this issue is not
resolved, and direction is not given to the consultant that the visualization study must include
fencing around the tower and antennas as well as the maintenance building, the visualization
study will be fatally flawed and will have little value in determining the visual impact of the
tower and antennas on the adjacent Wildwood Canyon State Park.
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We at CPRL appreciate your consideration, and reserve all of our rights, Please feel free
to call me with any questions or comments you may have,

Cc w/out Encl; Supervisor Neil Derry
Mayor Dick Riddell
Mr, Biil Collazo
Mr. Kevin White
Mr, David Myers, The Wildlands Conservancy
Mr. Frank Sissons, Yucaipa Valley Conservancy

ttr JKM. DenaSmith, Visualizationstudy,08.12.11.DOC

Very truly yours,

MIRAU, EDWARDS, CANNON,
LEWIN
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Existing Conditions: Current monopole in place is not visible.

Equipment Shed
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Simulated Baseline Conditions: View looking southeast from Pisgah Peak Road before pl "

Existing Conditions: Current monopole in place.

Proposed Project: Simulation of the Proposed Project in place.
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GOOGLE EARTH IMAGE DATED APRIL 12, 2007

Google earth

f
Googleearth | flmmmm———to __ -«



Enginaéri@lﬁ fv‘!a‘rmimﬁmm; LG
July 20,2016

ENGINEERING STATEMENT

EXECUTIVE SUMMARY

Goldman Engineering Management has been retained by the Citizens for the Preservation
of rural Living (“CPRL”), San Bernardino County, California to prepare this Engineering
Statement related to the proposed relocation of FM Radio Station, KXRS, Hemet, CA This
statement will review the validity of the report prepared by Ed De La Hunt in March of 2011,
and the report prepared by the late Elliott Klein from Janvary of 2009.

Before the Planning Commission ofthe County of San Bernardino is a request to
construct a tower for Radio Station KXRS(FM) owned and operated by Lazer Broadcasting
Corporation (‘“Lazer”). Lazer seeks to construct a new tower to host KXRS(FM) as part of'a
relocation project to make improvements to the existing licensed operations of KXRS(FM).
Radio Station KXRS(FM) is licensed by the FCC to serve Hemet, California. The licensed
KXRS(FM) transmitting facilities originate from Polly Butte in full compliance with FCC’s
Rules and Regulations. We reaffirm statements by both Mr. Klein and De La Hunt that the
current KXRS(FM) operation from the currently licensed site is “grandfathered” at that location
and is under no obligation to relocate.

It is recognized that the desire to relocate KXRS is a business decision in order to serve
more population in the more densely populated Riverside, San Bernardino Market. As will be
shown in the following report, the reports by Mr. De La Hunt and Mr. Klein are still valid if
Community Coverage is analyzed in the same fashion as the current KXRS Construction Permit

was analyzed by the FCC. Additional information will be presented to further advance the fact

1511 Radcliffe Way, Auburn, CA 95603




that Lazer has other options to relocate KXRS(FM) than the location they have chosen which is

in conflict with those who live in the vicinity of the currently proposed KXRS tower site.

REVIEW OF KLEIN REPORT

The sites chosen by Mr. Klein are still valid for use by KXRS. Although there may be
some dispute about the ability to serve Hemet with the requisite 70dBu signal level if analyzed
using line of sight, it should also be noted that from a line of sight basis, the current KXRS
construction permit is also significantly lacking in the ability to prove adequate service Hemet.

Statements by Klein concerning the FCC rules and requirements of KXRS remain
accurate and should be considered in areview of alternate sites as well as the potential for KXRS
to relocate to a site which even better serves Lazer’s target audience while serving a new

community of license.

DE LA HUNT ANALYSIS

Mr. De La Hunt’s statement from 2011 remains accurate and alternative sites suggested
meet the FCC rules as noted by him. The FCC Part 73 rules governing tower siting have not
changed since 2011. When community service is analyzed in the same manner as the FCC used
when reviewing the currently permitted KXRS site, the sites chosen by Mr. Del.ahunt are
compliant with community coverage rules. It should further be noted that the FCC has not
changed the way community coverage is analyzed since the original KXRS construction permit

was authorized.

ADDITIONAL SITES EVALUATED

In addition to the sites noted by Mr. Klein and Mr. De La Hunt, we evaluated some
additional potential sites. These are undeveloped in the same way the chosen site for the current

KXRS site is undeveloped. Site 1 meets community coverage requirements to Hemet when



analyzed in the same way as the current KXRS construction permit was analyzed. Site 2 also
meets community coverage requirements to Hemet but with full, unblocked line of sight to
Hemet. Exhibit A denotes the now familiar 73.207 “area to locate” for KXRS along with the two
sites specified below.
e Site 1, “Calimesa Site” (33° 59’ 22” N, 116° 59° 2” W)
This site is along a jeep trail on a hill in Calimesa, CA. There are residences and
developments nearby. A very short tower (such as that proposed for the KXRS CP)
could be used. This site is closer to Hemet than the current construction permit for
KXRS and it has similar line ofsight to Hemet. Exhibit B and C demonstrates

community coverage.

e Site 2- “Gilman Hot Springs Site” (33° 50° 43” N, 116° 59’ 05” W)
The location is along a road which leads to another tower site. There appears to be a
water tank nearby this location. A short tower would work from this location as well.
This site has direct line-of-sight into Hemet, and while this location does not cover as
much of Riverside as the other more northerly sites, it does a significantly better job
providing service to Hemet than either the CP site or the other proposed sites while
significantly improving coverage toward Riverside. Exhibit D demonstrates coverage

from this site.



CONCLUSION

If analyzed using the same parameters used to obtain the current KXRS Construction
Permit from the FCC, the sites noted by the Elliott Klein report as well as the De La Hunt report
are compliant with FCC rules. If strictly analyzed including terrain blockage evaluation, even the

current KXRS proposed site fails scrutiny.

Two additional sites have been proposed in this report. Either site could replace the
KXRS proposed site. The purpose of specifying other undeveloped locations is to show that if
there were sufficient intent by Lazer, another undeveloped site could likely be located and

developed but would not be in conflict with the community desire to preserve the nature of the

area.
Sincerely,
f ¢ A&
e s A S

Bert Goldman
Goldman Engineering Management
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Exhibit B- Site 1 Coverage
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Exhibit C- Community Coverage Exhibit, Site 1 vs. Current KXRS Proposed site
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Exhibit D- Site 2 Coverage

KXRS Hypothetical Site #2

PROP-2
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Bert Goldman, Background

Bert Goldman is currently the owner and president of Goldman Engineering Management,
LLC. Bert brings more than 40 years of experience and specializes in analyzing AM and FM
spectrum for the purpose of improving facility coverage and value as well as all facets of
radio construction. He has coordinated the construction of numerous stations and transmitter
sites throughout the United States.

Mr. Goldman regularly files applications for construction permits, licenses and other
applications with the Federal Communications Commission and is familiar with both the rules
and policies of'the FCC.

Bert has directly managed engineering and construction efforts for several major radio
broadcasting companies including Corporate Vice President of Engineering for all of the
following broadcast groups:

» ABC/Disney Radio Division
» Nationwide Communications
= Patterson Broadcasting

» Shamrock Broadcasting

* First Broadcasting

At ABC/ Disney, Bert provided engineering oversight for over 100 ABC O&O, ESPN, and
Radio Disney stations as well as the ABC Radio Network. He developed the Company’s
acquisition strategy and was responsible for all related budget requirements as well as a
capital budget of over $20MM per year. During his career, Bert has engineered numerous
station improvement projects, including stations in more than half of the top 25 radio
markets, creating significant value to the station owners Bert has designed and managed
construction of over 45 radio stations including studio, transmitter, tower, and office
facilities.

Bert is a member of the Institute of Electrical and Electronics Engineers (IEEE), the Society of
Broadcast Engineers (SBE), and is an associate member of the Association of Federal
Communications Consulting Engineers (AFCCE). Bert has been active in broadcast industry
organizations including the National Association of Broadcasters (NAB), the National Radio
Systems Committee (NRSC), North American Broadcasters Association (NABA), and the Ad
Hoc Forum on AM Directional Antenna Performance Verification and has written several
articles for the industry trade press. Currently Bert is the chair of the NAB/CES joint working
group examining use of single sideband FM transmission to reduce multipath.



EXHIBIT &

Land Protection Partners
P.0O. Box 24020, Los Angeles, CA 90024-0020
Telephone: (310) 276-2306

Scientific Basis To Establish Policy Regulating
Communications Towers To Protect Migratory Birds:
Response to Avatar Environmental, LL.C, Report Regarding Migratory Bird
Collisions With Comununications Towers, WT Docket No. 03-187,
Federal Communications Commission Notice of Inquiry

Prepared for:
American Bird Conservancy
Defenders of Wildlife

Forest Conservation Council
The Humane Society of the United States

February 14, 2005

Prepared by:
Travis Longeore, Ph.D.'

Catherine Rich, 1.D., M.A.
Sidney A. Gauthreaux; Jr., Ph.D.?

"Land Protection Partners
*Clemson University
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Scientific Basis To Establish Policy Regulating
Communications Towers To Protect Migratory Birds:
Response to Avatar Environmental, LL.C, Report Regarding Migratory Bird
Collisions With Communications Towers, WT Docket No. 03-187,
Federal Communications Commission Notice of Inquiry

1. Introduction

On December 14, 2004, the Federal Communications Commission (“FCC™y made avail-
able a review of comments received for its Notice of Inquiry on Avian/Communication
Tower Collisions. The Notice of Inquiry was issued on August 20, 2003 and closed on
December 6, 2003, A team of consultants (Avatar Environmental, LLC, EDM Interna-
tional, Inc., and Pandion Systerns, Inc.) was retained by the FCC i May 2004 and re-
viewed all of the comments received. Their report, “Notice of Inquiry Comment Review
Avian/Communication Tower Collisions” (" Avatar Report™), dated September 30, 2004,
includes recommendations of actions that might be taken by the FCC.

Land Protection Partners was ¢ngaged by the American Bird Conservancy, Forest Con-
servation Council, Defenders of Wildlife, and The Humane Society of the United States
to provide an analysis of the conclusions and recommendations of the Avatar Report, and
to provide the scientific basis, if any, for regulating communications towers o protect
birds. We have found that the conclusions of the Avatar Report do not adequately repre-
sent the current state of scientific knowledge about bird kills at communications towers in
many important respects, and that the recommendations derived from those conclusions
are insufficient to address the adverse impacts of communications towers on birds,

This report is based on a review of the published scientific literature (both studies dis-
cussed in the Avatar Report and others), a peer-reviewed study now in press,’ progress
reports of a scientific study now in progress,” and personal communications with scien-
tists working in this field. We first consider the question of whether bird kills at commu-
nications towers are brologically significant. We then address various factors that
influence the number and rate of bird kills at towers: tower height, tower configuration,
tower lighting, and local topography. Although weather influences bird kills at towers, it
1s not discussed in detail here because it cannot be regulated.

All partics involved inn the debate over tower kill acknowledge that birds are kitled in
some number at towers. The Avatar Report documents this and finds that, “Overall, there
is general agreement that there 1s sufficient documented evidence of avian mortality by

communications towers and that the construction and operation of tall structures will

1. Gauthreaux, S A, Jr. and C. Belser. 2005, Effects of artificial night fighting on migrating birds. fn C.
Rich and T. Longeore (eds.), Ecological consequences of artificial night lighting. 1sland Press, Covelo,
Cahiforma,

Gehring, J. 2004, Avian collision study plan for the Michigan Public Safety Communications System
{MPSCS): Spring 2004 summary. Central Michigan University, Mount Pleasant. Gehring, 1. 2004
Avian collision study plan for the Michigan Public Safety Communications System (MPSCS): Full
2004 summary. Central Michigan University, Mount Pleasant.
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likely result in the risk of bird collisions and possible mortalities,” and, “That birds arc
colliding with towers has been well documented.” The Avatar Report further cites sev-
cral sources cstimating that mortality is between 2 million to § million birds per year, but
ignores a letter to the FCC Chairman from the Director of the U.S. Fish and Wildlife
Service dated November 2, 1999, where the Director references data indicating that the
number of migratory birds killed by communications towers may be 4 million per year to
an order of magnitude above this (40 million per year),

Assessment of the cumulative significance of tower-caused avian mortality is confounded
by the absence of monitoring at a large number of towers. Because the FCC does not re-
quire monitoring at towers that it registers or otherwise approves, and because tower op-
erators do not conduct such monitoring, bird kills reported in the literature represent only
a mimmum measurement of the total mortality. The majority of tower sites are never
checked for mortality and even those that are checked are doue so only on a sporadic ba-
sis. In addition, the reported numbers are based on actual carcasses found and there is no
extrapolation for predator/scavenger removal or search efficiency. This means, as the
Avatar Report notes, that the numbers of birds killed are higher than reported. Two of
the longer-term studies with periodic searches confirm that numbers of birds killed can be
significant at one tower: a 38-year study of a single 1,000-foot television tower in west
central Wisconsin documented 121,560 birds killed representing 123 species,” and a 29-
year study at a Florida television tower documented the killing of more than 44,000 birds
of 186 spccies.é Neither of these studies adjusted carcass counts upward to account for
search cfficiency and predator/scavenger removal.

We do know that communications towers kill millions of birds annually, and that a very
high percentage of these are neotropical migratory birds that migrate at night.

3. Avatar Report, p. 3-19,

4. Avatar Report, p. 3-20.

Kemper, C.A. 1996, A study of bird mortality at a central Wisconsin TV tower from 1957-1995. Pas-
senger Pigeon 538219235,

6. Crawford, R.L., and R.T. Engstrom. 2001. Characteristics of avian mortality at a north Florida televi-
sion tower: a 29-vear study. Jowrnal of Field Ornithology 72:380-388.

See Shire, G.G., K. Brown, and G. Winegrad. 2000, Communication towers: a deadly hazavd 1o hirds.
American Bird Conservancy, Washington, D.C. Banks, R.C. 1979, Human related mortality of birds in
the United States. U.S. Fish and Wildlife Service, Special Scientific Report ~ Wildlife 215:1-16. Clark,
JR. 14 September 2000. Service guidance on the siting, construction, operation and decommissioning
of comumunications towers. U.S, Fish and Wildlife Seevice, Washington, D.C. Erickson, W.P., G.D.
Johuson, M., Strickland, D.P. Young, Jr., K.J. Sernka, and R.E. Good. 2001. Avian coltisions with
wind turbines: a summary of existing studies and comparisons to other sowrces of avian collision
mortality in the United Stares. National Wind Coordinating Committee (NWCC) Resourve Document.
Woodlol Alternatives. 2003. An assessment of factors associated with avian mortality at communica-
tions lowers — a review of existing scientific literature and incidental observations, Topsham, Maine
{“Woodiot Report™).
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2. Kills of Birds at Communications Towers Can Be Biologically Significant

Scientists do not have an accepted definition of “biological significance,” and, in fact, do
not use the term in any regular fashion, The terms “significant” and “significance™ are
generally reserved for the description of statistical results. To be useful to a scientist,
“biological significance” must be defined in terms that can be measured. The Avatar Re-
port states that, “biologically significant mortality is any mortality that is of sufficient
magnitude and importance that it causes the viability of a particular population or species
1o be affected.” Elsewhere, the Avatar Report states that, “declines of local, regional, or
range-wide populations [of species] would be biologically important,”” and presumably
“significant.” Tt is important to note that the Avatar Report provides no statutory hasis
for establishing this standard, nor does it attempt to apply this standard to any of the
avian specics or populations that are killed by towers,

It 1s apparent from the comments submitted in response to the Notice of Inquiry, espe-
cially those by the communications industry, that the standard for significance at issue i3
not a scientific standard, but rather a statutory standard under the National Environmental
Policy Act (“"NEPA™.'” For purposes of this report, we assume that “biologically sig-
nificant” means a significant impact to biological resources under NEPA.

The Avatar Report does not outline the standards used by the FCC to determine signifi-
cance of impacts to biological resources under NEPA.'' The report does assert, however,
that analysis of biological significance would be possible for well-studied bird popula-
tions such as Kirtland’s Warbler and Red-cockaded Woodpecker, but then does not con-
duct any analysis or provide any insight into whether tower kill would be “biologically
significant” for these species.

The communications industry likewisc fails to present a coherent analysis of biological
significance.”® The industry relies on an argument that bird kills at communications tow-
ers are so small relative to other forms of human-caused bird mortality that they are in-
significant by definition.” Because this argument is repeated (without critical analysis)
in the Avatar Report, it deserves special consideration.

The communications industry bases its conclusions about the “significance™ of bird kills
at towers on the report prepared by Woodlot Alternatives (“Woodlot Report™). In this
report, Woodlot Alternatives attempts to tabulate all of the sources of human-caused
mortality for birds. From these rough estimates, Woodlot Alternatives conciudes that

Avatar Report, p. 3-60.
9. Avatar Report, p. 362,

10, Cellular Telecommunications & Internet Association and National Association of Broadeasters. 2003,
Comments of the Cellular Telecommunications & Internet Association and National Association of
Broadeasters in the matter of effects of communications towers on migratory birds, WT Docket No.
03-187 ("CTIA/NAB Comments™), p. 11,

11, Avatar Report, p, 3-67.

120 See CTIA/NAR Comments and Woodlot Report.

13, CTIANAB Comments and Woodlot Report,
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tower kill constitutes only 0.5% of the human-caused mortality of birds. This approach is
inappropriate to any discussion of “biological significance” because it refers to mortality
for all birds, not for any particular bird species or population of birds. The different hu-
man-induced causes of mortality do not affect all birds equally; any given type of mortal-
ity is more important for some species and less important for others. Generally speaking,
as an example, birds that are subjected to oil spills are not also vulnerable to predation by
house cats. Expressing tower kill mortality as a percentage of total human-induced mor-
tality therefore does not make sense. Even if it were a rational approach, it is interesting
10 note that consultants for the wind industry undertook a similar analysis and concluded
that communications towers result in 1-2% of human-caused mortality {(not 0. VAR

The estimates of total human-caused bird mortality are not relevant to determine whether
kills at communications towers meet the NEPA standard for a significant impact. The
FCC checklist for environmental impacts requires disclosure of placement of towers in
wilderness or designated wildlife refuges, and disclosure of any potential impacts to spe-
cics that are candidate species or listed under the Endangered Species Act. These FCC
guidelines omit elements of NEPA analysis that are routine in other circumstances, in-
cluding violation of the Migratory Bird Treaty Act, which prohibits the killing of any mi-
gratory bird, even unintentionally, without a permit. It is also customary to consider the
impacts of a project to be significant if those impacts: 1) reduce populations of species of
local conservation significance, such as those listed under state endangered species acts,
23 interrupt the movement of wildlife across the landscape, or 3) result in declines in spe-
cies that will lead to their endangerment,

The available data gre sufficient to allow an estimation of the number of ndividuals
killed at towers on a species-by-specics basis, which is a necessary approach to assess
impacts to biological resources in any situation. Such an analysis is essential because
whatever threshold of significance is applied, it will be applied to species, not to “birds”
as a whole.

2.1, Estimate of Numbers of Birds Killed at Tower by Species

To estimate the number of individuals of cach species killed at towers, we used species
lists of birds killed at towers to determine the percentage representation of each species,
which we multiplied by estimates of total birds killed per year at towers. The number of
individuals of each species killed was collated by the American Bird Conscervancy from
47 studies with complete lists of birds killed at communications towers. " The 47 studies
were from 31 states and two Canadian provinces east of the Rocky Mountains, and report
deaths of 184,797 birds at communications towers. We assume that the proportion of

14, Erickson, W.P., G.I). Johnson, M.D, Strickland, D.P. Young, Jr., K.J. Sernka, and R.E, Good. 2001,
Avian collisiony with wind turbines: a summary of existing studies and comparisons to other sources of
avian collision mortality in the United States. National Wind Coordinating Committee {(NWCC) Re-
source Document, p. 16,

15. Shire, G.G., K. Brown, and G. Winegrad, 2000, Communication iowers: a deadlyv hazard (o birds.
American Bird Conservancy, Washington, D.C,
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cach species in this dataset equals the proportion of individuals of the species killed each
year at towers. We multiplied the percentage of cach bird species in the dataset by a low
(4 million) and high (40 million) estimate of total bird mortality at communications tow-
ers to obtain a range of the number of each species killed each year. Because the range of
total number of birds killed per year is large, even at the lower end of estimates, it does
not matter substantially if the actual percentage of each bird species killed per year is
shghtly different from our assumption. For example, whether Ovenbirds represent 10%
or 12% of all kills is not particularly consequential; even the lower percentage represents
a large number of individuals killed per year. This methodology provides a range of
magnitude estimate for cach species killed at towers,

The results show that for the ten avian species killed most frequently at towers, total an-
nual mortality is estimated to be from 490,000 to 4.9 million for each species.

Table 1. Estimates of total number of birds killed per species by communications
towers each year, Includes top ten bird species killed and all birds of conservation
concern (BCC) identified by the U.S. Fish and Wildlife Service,'®

Total Percentage Number kilied Number killed

Species Killed Killed per year (low) per year (high)
Top Ten Birds Killed

Gvenbird 22,619 12.240% 489,597 4,895,967
Red-eved Vireo 19,707 10.644% 426,565 4,265,654
Tennessee Warbler 17,689 9.572% 382,885 3,828,850
Common Yellowthroat!” 10,397 5.626% 225,047 2,250,469
Bay-breasted Warbler (BCC) 10,396 5.626% 225,025 2,250,253
American Redstart 8,392 4.541% 181,648 1,816,480
Blackpoll Warbler (BCC) 6,304 3.411% 136,452 1,364,524
Black-and-white Warbler 6,099 3.300% 132,015 1,320,151
Philadelphia Vireo 4,317 2.336% 83,443 934,431
Swainson's Thrush 3,943 2.134% 85,348 853,477
Birds of Conservation Concern Below Top Ten

Northern Waterthrush 3,148 1.703% 68,140 681,396
Northern Parula 2,662 1.440% 57,620 576,200
Connecticut Warbler 2,624 1.420% 56,797 567,975
Cape May Warbler 2,119 1.190% 47,598 475,982
Black-throated Blue Warbler 2,061 1.115% 44,611 446,111
Chestnut-aided Warbler 1,426 0.772% 30,866 308,663

16. U.S. Fish and Wildlife Service, 2002, Birds of conservation concern 2002, Division of Migratory Bird
Management, Arlinglon, Virginia. The U.S. Fish and Wildlifc Service's Birds of Management Concern
List is & statutorily required listing of avian species that may become candidates for listing under the
Endangered Species Act without additional conservation action and for which special attention is war-
ranted 1o prevent declines, Congress dictated such a list be prepared at least every five years as an carly
warning system to try (o prevent birds from becoming listed under the Endangered Species Act.

17. Subspecies sinuousu is of conservation concern,
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Total Percentage Number killed Number Kkilled
Species Killed Killed per vear (low) per year (high)
Black-throated Green Warbler 1,330 0.720% 28,788 287.883
Bobolink 1,201 0.650% 25,996 259,961
Prairic Warbler 1,018 0.551% 22,035 220,350
Marsh Wren 888 0.481% 19,221 192,211
Canada Warbler 689 0.373% 14,914 149,137
Wood Thrush 684 0.370% 14,805 148,034
Grasshopper Sparrow 582 0.315% 12,598 125,976
Yellow-bitled Cuckoo 568 0.307% 12,295 122,946
Kentucky Warbler 568 0.307% 12,295 122,946
Golden-winged Warbler 5472 0.293% 11,732 17318
Prothonotary Warbler 476 0.258% 10,303 103,032
Yellow Warbler'® 419 0.227% 9,069 90,694
Yellow-throated Warbler 339 0.183% 7,338 73,378
Swainson's Warbler 336 0.182% 7,273 72,728
Worm-cating Warbler 253 0.138% 5,520 55,196
Yellow-bellied Sapsucker 228 0.123% 4,935 4935}
Dickcissel 171 0.093% 3,701 37,014
Cerulean Warbler 164 0.089% 3,550 35,498
Ficld Sparrow 147 0.080% 3,182 31.819
Acadian Flycatcher 134 0.073% 2,500 29,005
Sedge Wren 107 (3.058% 2,316 23,161
Louisiana Waterthrush 103 0.056% 2,229 22,295
Blue-winged Warbler 83 0.045% 1,797 17.966
Orchard Oriole 79 0.043% 1,710 17,100
Bachman’s Sparrow 74 (0.040% 1,602 16,018
Yellow Rail 67 0.036% 1,450 14,502
Sharp-tailed Sparrow spp. 51 0.028% 1,104 11,039
Henslow’s Sparrow 49 0.027% 1,061 10,606
Le Conte’s Sparrow 36 0.019% 779 7,792
Red-headed Woodpecker 33 0.018% 714 7,143
American Bittern 32 0.017% 693 6,927
Alder Flycatcher 25 0.014% 541 5,411
Rusty Blackbird 12 0.006% 200 2,397
Seaside Sparrow 12 0.006% 260 2,397
Black Rail 8 0.004% 173 1,732
Common Ground Dove 8 0.004% 173 1,732
Harris’s Sparrow 8 0.004% 173 1,732
Whip-poor-will 7 0.004% 152 1515
Chuck-will’s Widow 6 0.003% 130 1,299

18, Only resident subspecies gundlachi is of conservation concern.
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Total Percentage Number killed Number killed
Species Killed Killed per vear (low) per vear (high)
Painted Bunting 6 0.003% 130 1,299
Bell’s Vireo 4 0.002% 87 866
Little Blue Heron 4 0.002% 87 866
Olive-sided Flycatcher 4 0.002% 87 866
Solitary Sandpiper 4 0.602% 87 866
Bewick’s Wren 3 0.002% 65 649
Loggerhead Shrike 2 0.001% 43 433
Red-cockaded Woodpecker'” 2 0.001% 43 433
Upland Sandpiper 2 0.001% 43 433
Baird’s Sparrow ] 0.G01% 22 216
Black-capped Petrel ! 0.001% 22 216
Common Tern 1 0.001% 22 216
Franklin’s Gull 1 0.001% 22 216
MeCown’s Longspur t 0.001% 22 216
Northern Harrier 1 0.001% 22 216
Semipalmated Sandpiper i 0.001% 22 216
Smith’s Longspur 1 0.001% 22 216
White Ibis 1 0.001% 22 216
Willet 1 0.001% 22 216

The resulis of this analysis show the range of mortality per year cxperienced by bird
populations from communications towers alone, assuming that overall mortality at towers
is between 4 and 40 million individuals per year. But even if total mortality at towers is 2
million individuals per vear, the most frequently killed bird species will lose 250,000 in-
dividuals per year, and a single record of a death at a tower in any of the 47 studies with
complete lists can be extrapolated to approximately 10 birds per year for that species.
With the worst-case scenarios (40 million birds per year killed), the top ten most com-
monly killed birds would suffer losses of ~1 million to ~4 million individuals per year,
mcluding two species of conservation concern (Bay-breasted Warbler and Blackpoll
Warbler).” Even without going further, we note that the kitling of | million to 2 million
or cven 100,000--200,000 individuals of a bird species of regulatory concern annually
typically would be considered a significant impact In environmental impact analysis. To
further illustrate the potential significance of these levels of mortality, we consider the
population dynamics of neotropical migrants, which are most affected by collisions with
communications towers.

19, Listed under Endangered Species Act.
20. U5 Fish and Wildlife Service. 2002, Birds of conservation concern 2002, Division of Migratory Bird
Managoment, Arlington, Virginia.
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2.2. Highest Mortality for Neotropical Migrants Currently Occurs During Mi-
gration

The migratory period has been suspected to be the “critical period contributing to long-
term declines in some species.”™ To address this question, Sillett and Holmes presented
a long-term study of Black-throated Blue Warbler, which is documented as being killed
at communications towers (1.15% of all records) and is a federal species of conservation
concern, based on observations at breeding grounds in New Hampshire and wintering
grounds in Jamaica.™ They found that survival of individuals was high during the sum-
mer (0.99 £ 0.01) and winter (0.93 = 0.05), while survival during both spring and fall mi-
gration ranged only 0.67-0.73. This was the first quantification of migration mortality
for a neotropical migrant, and the results reinforced concern about the migratory period
as playing an important role in species declines. These survival estimates mean that ap-
parent mortality rates during migration were 15 times greater than during breeding and
wintering scasons, and that over 85% of total mortality occurred during migration. Sillett
and Holmes conclude that both habitat conditions before migration and conditions during
migration affect mortality.

Consequently, migrant populations could be especially susceptible to processes
that further reduce survival of individuals during migration, such as destruction
of high-quality winter habitats and stopover sites, and increases in the number of
communications towers along migration routes.”

While it is premature 10 conclude that the majority of mortality for all neotropical mi-
grants occurs during migration, it 1s the case for at least one species. Extra mortality,
such as the 45,000-450,000 individuals per year of Black-throated Blue Warbler killed at
towers, during a period that is already stressful likely contributes to recorded regional
population declines or even overall population declines for the federal species of conser-
vation concern.

2.3. Tower Kills Could Contribute to Population Declines in Neotropical Mi-
grants

Additional mortality during migration could affect population trends for songbirds. Tt is
uniikely that tower kill is compensatory. 1f birds that would die anyway were the only
ones kitled at towers (i.e., compensatory mortality), then they should show common
characteristics that distinguish them from others, such as being young, old, below average
weight, or disproportionately of one sex. Studics of Ovenbirds killed at towers do not

21 Hutte, RK. 2000, On the importance of en route periods to the conservation of migratory landbirds

220 Sittert, T.5., and R.T. Holmes. 2002, Variation in survivorship of a migratory songbird throughout its
annual cyele. Jowrnal of Animal Ecology 71:296--308,

23, Sillet, .5 and R.T. Holmes. 2002, Variation in survivorship of a migratory songbird throughout its
anneal eyele. Jowrnal of Animal Ecology T1:296-308, p. 305.
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reveal a consistent patiern of a particular age, sex, or weight of bird being killed,™ which
we take to be evidence against tower kills being compensatory mortality. If this is true,
then birds killed at towers represent a chronic, additive drain on populations and will af-
fect population size. To assess whether this effect 15 “biologically significant,” we com-
pared the estimated mortality for selected species with the Partners In Flight conservation
targets for various regions in the eastern United States (Table 2). Partners In Flight is a
collaborative cffort for bird conservation that includes many government and non-profit
stakcholders, and its scientific assessment of threats to birds is used as part of the U.S.
Fish and Wildlife Service’s determination of “birds of conservation concern.” These
goals are expressed by Bird Conservation Region (BCR).

Table 2. Comparison of selected bird conservation goals by Bird Conservation Re-
gion (BCR) from Partners In Flight with estimated annual tower kill per year. Con-
servation goals converted from pairs to individuals by doubling number of pairs.

BCR Species Regional Estimated
Conservation Tower Kill Per
Adirondacks Canada Warbler 30,000--40,000 15,000--150,000
Adirondacks Black-throated Blue 100,000--110,000  44,000-440,000
Warbler
Adirondacks Golden-winged Warbler 2,000 12.000--120,000
Mid-Atlantic Piedmont  Grasshopper Sparrow 70,000 13,000-130,000
Mid-Atantic Ridge and  Wood Thrush 700,000 15,000-150,000
Valley
Lower Great Lakes Plain - Upland Sandpiper 1,200 40-400
Ohio Hills Cerulean Warbler 300,000 3,500-35,000
Northern Ridge and Worm-eating Warbler 36,000 5,500-55,0600
Jalley
Northern Ridge and Louisiana Waterthrush 18,000 2,000--20,000
Valley
Northern Ridge and Bobolink 24,000 26,000-260,000
Valley
Mid-Atlantic Coastal Prothonotary Warbler 32,000 10,000-100,000
Plain

Even with the most conservative estimates of bird mortality at communications towers, it
is evident that the number of birds of certain species killed each year can be as great as

24, Taylor, W.K. 1972, Analysis of Ovenbirds killed in centval Florida. Bird-Banding 43:15--19. Brewer,
R., and JA. Ellis. 1958, An analysis of migrating birds killed at & television tower in east-central 11li-
nois, September 1955-May 1937, Auk 75:400-414, Eaton, SW. 1967, Recent tower kills in upstate
New York. Kingbird 17:142--146. Guodpasture, K.A. 1963, Age and sex determinations of tower casu-
alties, Nashville, 1963, Migrant 34:67-70. Johnston, D.W_, and ‘T.P. Haines. 1957. Analysis of mass
bird mortality in October, 1934, duk 74:447-458. Tordoft, U.B., and R.M. Mengel. 1936, Studies of
birds killed in poctumal migration. University of Kansas Publications, Muscum of Natwral History
10: 144,
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the conservation goal for those species for whole regions. By any rational standard of
environmental impact analysis, this constitutes a significant impact to biological re-
sources. Lven if bird mortality at communications towers is half of the Jowest estimate
(1.¢., 2 million per year), the effects would still be significant,

Discovery of any one specimen of an endangered species at a communications tower
would be an indicator of a significant impact on the population of the species. If just one
Kirtland’s Warbler had been part of the dataset that we analyzed in Table 1, then the in-
terpretation would be that between approximately 20 and 200 individuals of this species
are killed at communications towers each year, The total population size of Kirtland’s
Warbler is only ~2,000 breeding individuals cach year. Each breeding pair produces on
average 2.2 fledglings,” meaning that approximately 4,200 birds migrate cach year. If
our extrapolation is close, then communications towers would kill between 0.3% and 5%
of the migrants of this species each year. That Kirtland’s Warblers are not regularly
found at communications towers is evidence only of the rarity of the species and the low
total effort put into searching for birds around the thousands of towers in its migratory
pathway, not that Kirtland’s Warblers are avoiding communications towers.

Although not a neotropical migrant, population cffects from tower mortahity could affect
viability of Red-cockaded Woodpecker. Based on two recovered carcasses, the extrapo-
lated mortality rate of ~40-400 Red-cockaded Woodpeckers annually would represent
0.4-4% of the total population of ~11,000 birds.*

The Avatar Report acknowledges that tower kills may have significant impacts on threat-
. ~ . ) Lo27

ened or endangered species, but the authors of the report did not conduct any analysis.

Our analysis illustrates that not only are impacts possible, they are foresecable and likely

and therefore require analysis under NEPA,

Our analysis does, however, carry a caveat. These examples illustrate only that it is
likely and foreseeable that bird mortality at towers has a significant impact on popula-
tions of birds; they are not meant to be precise predications of mortality from communi-
cations towers. These results will change as estimates of the total bird mortality at towers
are refined. They do show, based on current knowiedge, the range of magnitude that
tower mortality has on individual species, rather than lumping all bird mortality into one
number, as is done in the Avatar Report.

We conclude that the magnitude of mortality of individual species of birds at communi-
cations towers constitutes a significant impact, alone and cumulatively, within the under-

[
[

Mayficld, H.¥. 1992, Kirtland’s Warbler (Dendroica kirtlandii). Pp. 1-16 in A. Poole, P. Stettenheim,
and F. Gill (eds)), The Birds of North America, Vol. 19, The Academy of Natural Scicnees, Philadel-
vhia; The American Ornithologist’s Union, Washington, D.C.

26. Jackson. JA. 1994, Red-cockaded Woodpecker (Picoides borealis). Pp. 1-20 in A. Poole and F. Gill
{cds.). The Birds of North America, Vol. 85. The Academy of Natural Sciences, Philadelphia; The
American Ormithologist’s Union, Washington, D.C,

7. Avatar Report, p. 5-2.

£
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standing of NEPA. Beside the biological impact, this is a profound loss for the roughly
46 million Americans who watch and enjoy birds in their local environments.™ Declines
of migratory birds, from backyard species, to less common migrants, to rare and endan-
gered species, diminish the human environment, and this should be recognized within the

NEPA process as well,
3. Tower Height Affects Bird Mortality Rate

The Avatar Report reaches the conclusion that, “All other things being cqual, taller tow-
ers with lights tend to represent more of a hazard to birds than shorter, unlit towers.”™”
While true, this statement is too general to be useful, and no recommendation is made to
regulate the height of new towers. Rather, the Avatar Report simply reviews the com-
ments submitted. Perhaps this was the intention of the FCC, but it would seem that this
would be the opportunity to analyze statistically the relationship between tower height
and bird kills. The comments submitted by industry representatives to the FCC contain
only a general description of the relationship between the size of bird kills, annual rate of
bird kills, and tower height. Woodlot Alternatives, representing the communications in-
dustry, concludes, “There is little evidence of a threshold of tower height that 1s more
dangerous to birds.”** This statement is not consistent with the available evidence as we
document below,
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Figure 1. Annual mortality class by tower height for tower kill studies that provide
or allow estimates of annual mortality. The mortality classes are below 250 birds
per year (0) and above 250 birds per year (1). See Appendix for raw data,

28 U5, Fish and Wildhife Service. 2002, 2001 national survey of fishing, hunting, and wildlife-associated
recreation: national overview. U.S. Fish and Wildlife Service, Washington D.C. U.S. Fish and Wildlife
Service. 2001, Birding in the United States: a demographic and economic analysis, report 20011, U5,
Fish and Wildlife Service, Washington D.C.

29. Avatar Report, p. 3-1.

3. Woodiot Report, p. 25,
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3.1. Meta-analysis of Tower Kill Studies Shows Significant Effect of Tower
Height on Bird Mortality

To ivestigate the relationship between tower height and bird mortality, we conducted a
meta-analysis of studies of bird kills at towers that provide or allow estimates of annual
mortality and include the height of the tower studied. Many of these studies are summa-
rized in existing reports, such as the Woodlot Report. The mean annual mortality was
reported for cach study from the underlying article, or calculated by others. We classified
cach tower as causing mean annual mortality either less than 250 birds per year or more
than 230 birds per year as an indicator of the magnitude of the annual kill (Figure 1).
Thas threshold represents the bottom quartile of the number of annual kills. This conver-
sion of a continuous variable (mean annual mortality) to a nominal variable reducces the
effect of different study methodologies, search efficiencies, and scavenger removal. We
then completed a logistic regression on mortality class with tower height as the independ-
ent variable (Figure 2). The data used in this analysis arc included at the end of this re-
port.
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Figure 2. Logistic regression of birds killed per year by mortality class over or un-
der 250 birds (lowest quartile or upper three quartiles) by tower height (r*=0.27, P
< 0.01), Line indicates probability of annual mortality falling over 250 birds per
year. Sce Section 10 for source data.

The 26 towers that make up the data points for this regression are located in 14 states,
with one to seven per state, When multiple studies were conducted on a given tower,
only a single study was used to avoid double-counting. The regression is significant (+° =
0.27, P<0.01).
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The logistic regression provides a model that relates tower height with annual bird mor-
tality. Because the data used to develop this model are all from towers that have recorded
bird kills, the results cannot be extrapolated to all towers. For towers that cause bird
kills, tower height is a strong predictor of whether the annual number of deaths is in the
lowest quartile. In addition to providing a statistically significant description of the effect
of tower height on bird mortality, the model can be used to predict the tower height nec-
essary for bird kills to be below 250 per year a given percentage of the time. This model
predicts that only 3% of the time would towers less than 160 feet tall cause more than
250 casualties per year, and only 25% of the time would towers less than 536 feet cause
more than 250 casualties per year.

The effects of height are amplified by lighting at towers, so the lower mortality at shorter
towers that do not require lighting, such as the one 197-foot tower in the analysis, is
likely to be partly attributable to the lack of Hghting. It is impossible, however, to mves-
tigate the effects of height completely independent of lighting, because all towers over
200 feet require some form of FAA-approved obstruction tighting. To ensure that our
results were not biased by the inclusion of the one unlighted tower, we performed a fo-
gistic regression without this data point and still obtained a significant relationship be-
tween tower height and mortality class (1 = 0.18; P < 0.05) with all of the lighted towers,

More long-term studies of towers shorter than 500 feet would improve this model, but the
model 1s certainly adequate to begin to make policy recommendations, Following this
model, it would drastically reduce bird mortality to keep as many towers as possible be-
low 199 feet, which both avoids FAA-required lighting (see below) and, according to our
analysis, would avoid large yearly kills 90-95% of the time.

3.2. Statewide Study in Michigan With Random Sampling Design Shows Sig-
nificant Effect of Tower Height on Bird Mortality

The results of our re-analysis of existing records of annual mortality rates at towers can
only be cxtrapolated to towers that are known to kill birds (the towers analyzed were
studied because they killed birds and not selected randomly) and share other characteris-
tics (all towers were guyed and ali but one was lighted). The results of our meta-analysis
arc consistent with an ongoing study with a random sampling design that compares mor-
tality at different ower types. This research, led by Dr. J. Gehring of Central Michigan
University, compares bird mortality rates at short unguyed towers, short guyed towers,
and tall guved towers (Figure 3). Differences between guyed and unguyed towers are
discussed below, Bird mortality at 380--480 foot towers was significantly less than mor-
tality at taller (1,000 foot) towers. On average, the taller towers killed over four times
more birds during 20-day spring and fall survey seasons than did 380-480 foot towers.
These towers were not known to be susceptible to bird collisions prior to the study. Ad-
justments were made for search efficiency and scavenger removal, but these did not
change the character of the raw results. Because of the randomized study design, the re-
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sults from the Gehring study are powerful new evidence of the role of height in bird
: 31
mortality.”

The Gehring study has not yet detected any mass kill of birds, which is to be expected
because the size of kills 1s inversely proportional to their frequency. The study provides
evidence ol the effects of height on chronic bird collisions with lighted, guyed towers.
Lighting type may have influenced these results somewhat; the towers were lighted with
solid red and tlashing red lights but the flashing lights were of the strobe type on the
380-480 foot towers, and incandescent on the taller towers. Strobe-type lights extinguish
completely between flashes while incandescent lights dim slowly. Darkness between
flashes s thought to be important in reducing bird attraction, But both tower heights had
solid red lights, which are more attractive to birds than either flashing light type.
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Figure 3. Bird carcasses found at towers in Michigan.? All towers were lit with
combinations of solid red (1.-810) and flashing red lights (L-864; strobe type on
shorter towers, incandescent on taller towers)., Exror bars indicate standard ervor.

31, Gehring, J. 2004, Avian collision study plan for the Michigan Public Safety Communications System
(MPSCS): Spring 2004 summary, Central Michigan University, Mount Pleasant. Gehring, 1. 2004,
Avian collision study plan for the Michigan Public Safety Communications System (MPSCS): Fall
2004 summary. Central Michigan University, Mount Pleasant.
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With these results being consistent with the analysis of annual mortality presented above,
it 18 possible to identity thresholds for the effects of tower height on bird mortality. From
the logistic model above, that threshold for guyed towers is approximately 160 feet to
keep mean annual mortality below 250 birds per year 95% of the time. There is no single
tower height threshold that will eliminate bird collisions entirely, cxcept zero fect. But
the number of birds killed can be minimized by reducing tower heights and this reduction
appears {rom the data to be quite drastic between 1,000 feet and 500 feet. There are cer-
tainly examples of towers of the same height killing different numbers of birds™ and of
shorter towers, cven as short as 100 feet, killing birds under certain circumstances, but
this variation n the data does not disprove the relationship.

The results of our analysis are consistent with the Gehring study with random sampling
design and with surveys of bird kills after taller towers have been replaced with shorter
towers. Crawford and Engstrom report decreased mortality following the reduction of a
1,008-foot tower 1o 284 feet.*® Furthermore, in instances where a taller tower has been
erected next 10 a shorter tower, more birds are killed at the shorter tower than before,™
presumably because of the attracting effect of lights on the taller tower, Finally, the sta-
tistically significant relationship between tower height and bird mortality i1s consistent
with studies of the vertical distribution of nocturnal migrants measured with radar. Most
migrants fly at ~1,500 feet,”® with a small proportion (2~15% in one study’’) below 300
feet during clear weather. Greater proportions of total migrants (26-46%, depending on
the season and location) are found in the strata up to ~1,300 fect, although the strength of
radar used in that study’® may underestimate the number of birds at higher altitude. All
other things being equal, substantially more birds will encounter taller towers (greater
than 300 feet) and their guy wires than shorter towers (less than 300 feet).

The logistic regression analysis of annual mortality and the Gehring study fully substanti-
ate the U.S. Fish and Wildlife Service tower siting guidelines to better protect birds:

L. Any companyfapplicant/licensee proposing to construct @ new communica-

32, Gehring, 1 2004, Avian collision study plan for the Michigan Public Safety Communications System
(MPSCSY: Spring 2004 summary. Ceniral Michigan University, Mount Pleasant. Gehring, J. 2004,
Avian collision study plau for the Michigan Public Safety Communications System {MPSCS): Fall
2004 summary. Central Michigan University, Mount Pleasant.

33 Woodlot Report, p. 26.

34, Crawford, R.L., and R.T. Engstrom. 2001, Characteristics of avian mortality at a north Florida televi-
sion tower: a 29-year study. Journal of Field Qraithalogy 72:380-388.

33, Stoddard, H.L., Sr.. and R.A. Norris. 1967, Bird casualties at a Leon County, Florida TV tower: an
eleven-year study. Bulietin of Tall Timbers Research Station §:1-104. Wiseman, J. 1975 TV tower
kills — Barrie (Ontario). Blue Heron 19:5. Hoskin, J. casualties at the CKVR-TV tower, Barrie, Nanre
Canada 4:39--40.

36. Able, K.P. 1970, A radar study of the attitude of noclurnal passerine migration. Bird-Banding
41¢4):282-290. Bellrose, F.C. 1971 The distribution of nocturnal migrants in the air space. Auk
RB:387-424.

37. Mabee, T, and B.A. Cooper. 2004, Nocturnal bird migration in northeastern Oregon and southeast-
ern Washington, Nurthwestern Naturalisi 85:.39-47.

38, 1d.
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tions tower should be strongly encouraged to collocate the communications
cquipment on an existing communication tower or other structure (e.g., bitlboard,
wafey tower, or building mount). Depending on tower load factors, from 6 1o 10
providers may collocate on an existing tower.

2. If collocation 15 not feasible and a new tower or towers are 1o be constructed,
communications service providers sheuld be strongly encouraged to construct
towers no more than 199 feet above ground level (AGL), using construction
weehniques which do not require guy wires {(e.g., use a lattice structure, mo-
nopole, cte.). Such towers should be unlighted if Federal Aviation Administra-
tion regulations permit.™ [Emphasis added.)

The existing data would support the FCC adopting thesc recommendations as standards
to better protect birds. Such standards for tower construction do not mean that towers
exceeding 199 feet or any other height should not be constructed, only that the FCC
would strongly encourage co-location and the construction of shorter towers o accom-
plish telecommunication goals while minimizing avian impacts.

4. Guyed Towers Kill More Birds Than Guyless Towers

Most towers from which large bird kills have been reported have had guy wires. Obser-
vational studics of birds in the vicinity of towers show that birds are much more likely to
collide with the guy wires than with the tower itself.® Dr. Gehring’s study in Michigan
provides evidence of increased mortality caused by guyed towers compared to guyless
towers of the same height and lighting regime. The Gehring study includes 12 guyed and
9 guyless communications towers 380--480 feet tall. During spring and fall 20-day sur-
vey periods in 2004, guyed towers Killed close to ten times more birds than guyless
towers.”' This same ratio was found even after adjusting for scavenger removal and
search efficiency.

It would be difficult to imagine more compelhng results. Higher mortality from guyed
towers would be expected because of the circling behavior exhibited by migrants under
the influence of lights on towers. Furthermore, a study of bird mortality at transmission
towers in Wisconsin found a high correlation between the locations of dead birds and guy
wires, implicating collisions with guy wires as the cause of death.”

39 Clark, LR, 14 Seplember 2000, Service guidance on the siting, construction, operution and deconmis-
sioning of communications towers. U.S. Fish and Wildlife Service, Washington, D.C.

40, Brewer, R, and J.A. Ellis. 1958, An analysis of migrating birds killed at a television tower in cast-
central lilinois, Scptember 1955-May 1957, Auwk 75:400-414. Avery, M., P.F. Springer, and J.F. Cas-
sl 1976, The effects of a tall tower on nocturnal bird migration -~ a portable cetlometer study. Auk
93:281-291. Fisher. H.1. 1966, Midway’s deadly antennae. Audubon Magazine 68(4):220-223.

41. Gehring, J. 2004, Avian collision study plan for the Michigan Public Safety Communications System
(MPSCSY: Spring 2004 summary. Central Michigan University, Mount Pleasant. Gehring, J. 2004
Avian colliston study plan for the Michigan Public Safety Communications System (MPSCS): Fall
2004 summary, Central Michigan University, Mount Pleasant.

42, Kruse, K. 1996. A study of the cffects of transmission towers on migrating birds. M.S. thesis (Envi-
ronmental Science and Policy), University of Wisconsin, Green Bay.
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The hazard of guy wires to migrating birds has also been investigated by those working
with wind power producers. Rescarch on wind turbines, which arc unguyed, and nearby
guyced structures confirms the increased risk of guyed structures. For example, in one
study, the average number of birds killed at a guyed meteorological tower was approxi-
mately three times higher than the nearby per turbine mortality. The turbines, of a similar
height, are unguyed.™

This evidence, and the lack of records of mass bird kills at guyless towers in the reviewed
literature, is sufficient for reasonable scientific minds to conclude that guy wires greatly
increase mortality at towers, The evidence cited above documents the scientific merit of
the LS. Fish and Wildlife Service tower siting guidelines on the use of guy wires:

2. U collocation is not feasible and a new tower or fowers are to be constiucted,
commiunications service providers should be strongly encouraged to construct
towers no more than 199 feet above ground level (AGL), using construction
techniques which do not require guy wires (e.g., use a lattice structure, mo-
nopole, ete.), Such towers should be unlighted if Federal Aviation Administra-
tion regulations permit.

Towers and appendant facilities should be sited, designed and constructed so
as to avold or minimize habitat loss within and adjacent to the tower “footprint”.
However, a larger tower footprint is preferable to the use of guy wires in
construction.™ (Emphasis added.)

The FCC could significantly reduce avian mortality at communications towers by allow-
ing construction only of guyless towers unless applicants document that such construc-
tion is not feasible.

5. Tower Lighting Influences Bird Mortality

The lighting scheme of communications towers 1s probably the most important factor
contributing to bird kills at towers that can be controlled by humans.” The current Fed-
eral Aviation Administration Advisory Circular (AC) 70/7460-1, Obstruction Marking
and Lighting, dictates the use of lighting for nighttime conspicuity for aviation safety for
all obstructions over 199 feet and for structures within threc nautical miles of an airport.
This is the only purpose in placing lights (Table 3) on communications towers and other

43 Young, D.P., Ir., W.P, Erickson, R.E. Good, M.D. Strickland, and G.D. Johnson. 2003. Foote Creek
Rim final bird and bat mortality report: avian and bat mortality associated with the initial phase of the
Foote Creck Rim Wind Power Project, Carbon County, Wyoming. Nevember 1998-June 2002. Final
Report. Western EcoSystems Technology, Inc., Cheyenne, Wyoming.

44, Clark, J.R. 14 Scpiember 2000. Service guidance on the siting, construction, operation and decommis-
sioning of communications towers, U.S. Fish and Wildlife Service, Washington, D.C. »

45, Cochran, W.W .. and R.R. Graber. 1958. Attraction of nocturnal migrants by lights on a television
tower, Wilson Bulletin 70:378-380, Avery, M., P.F. Springer, and LF. Cassel, 1976. The cffects of a

tall tower on nocturnal bird migration — a portable ceilometer study. Auk 93:281-291.
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structures — to provide for aviaton safety by making sure pilots can sce human-made
obstructions.

Table 3. FAA-approved light types for obstruction lighting,.

Type B Description

1.-810 Steady-bumning Red Obstruction Light

L-856 High Infensity Flashing White Obstruction Light (40 FPM)
[.-857 High Intensity Flashing White Obstruction Light (60 FPM)
[.-864 Flashing Red Obstruction Light (20--40 FPM)

[.-865 Medium Intensity Flashing White Obstruction Light (40 FPM)
L-860 Medium Intensity Flashing White Obstruction Light (60 FPM)
L-864/1.-865 Dual; Flashing Red Obstruction Light (2040 FPM) and Me-

dium Intensity Flashing White Obstruction Light (40 FPM)
1.-885 Red Catenary 60 FPM

FPM = Flashes Per Minute

Nocturnal migrants can be attracted to lights and they are disoriented or “trapped” by the
lights once within their zone of influence. This zone of influence is extended when fog is
in the air reflecting the light and inclement weather or topographic factors have forced
migrating birds to lower altitudes. These mechanisms have been observed not only with
reference to communications towers, but also for attraction to lightships,* lighthouscs,”
fires.” oil flares,” ceilometers,’® and city lights and buildings.”'

46, Barrington. R.M, 1900. The migration of birds as observed ar Jrish lighthouses and lightships. R.H.
Porier, London and Edward Ponsonby, Dublin. Bagg, A.M., and R.P. Emery. 1960, Fall migration:
Northeastern maritime region, Audubon Field Notes 14:10-17. Dutcher, W. 1884, Bird notes from
Long Island, NY. Auk 1:174-179,

47, Allen, LA, 1880, Destruction of birds by light-houses. Bullefin of the Nuttall Ornithological Club
5131138, Brewster, W. 1886, Bird migration. Parl 1. Observations on nocturnal bird flighty at the
light-house al Point Lepreaux, Bay of Fundy, New Brunswick. Memoirs of the Nuaall Omithological
Club 1:5-10. Hansen, 1.. 1954, Birds killed at lights in Denmark 18861939, Videnskabelige Med-
delelser fra Dansk Naturhistorisk Forening 116:269-368. Lewis, HF. 1927, Destruction of birds by
lighthouses in the provinces of Ontario and Quebec. Canadian Field-Naturalist 41:55-58, 7577,
Miller, (.S, Jr. 1897, Winge on birds at the Danish lighthouses. Auk 14:415-417. Munro, LA 1924 A
preliminary report on the destruction of birds at lighthouses on the coast of British Columbia. Ceani-
dian Field-Naturalist 38:141-145, 171-175, Squires, W.A., and H.E. Hanson. 1918, The destruction of
birds at the lighthouses on the coast of California, Condor 20:6-10. Tufls, R.W. 1928, A report con-
cerning destruction of bird life at lighthouses on the Atlantic coast. Canadian Field-Naturalist
42:167-172.

4%, Stone, W. 1906, Some light on night migration, Auk 23:249-252.

49, Tomiclli, A. 1951. Comportamento di migratori nei riguardi di un pozzo metanifere in flamme {Be-
havior of migrants under the influence of a burning natural gas well], Rivista Ireliana di Ornitologia 11-
21:151-162. Wiese, F.K., W.A. Montevecchi, G.K. Davoren, F. Huettmann, AW, Diamond, and I
Linke. 2001, Seabirds at risk around offshore oil platforms in the North-west Atlantic. Marine Pollu-
tion Bulletin 42:1285-1290,

50, Ferren, R.L. 1939, Mortality at the Dow Air Base ceilometer. Maine Field Naruralist 15113114,
Fobes. C.13. 1956, Bird destruction at ceilometer light beam. Maine Ficld Nawralist 12:93-95. Howell,
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Historical accounts suggest that, at least for birds attracted to lighthouses, solid white
lights are more attractive to birds than colored or flashing lights. Barrington analyzed
birds that were killed at 58 lighthouses and concluded that solid lights were more attrac-
tive to migrants than blinking lights and that white lights were more attractive than red
lights.™ Others concluded that, “fixed white lights were more deadly than revolving or
coloured {ights”"j’ and that, “coloured lights do not attract the birds as white ones so fa-
tally do.”™ Although colored (red) lights at lighthouses may have attracted fewer birds,
flashing red and solid red lights in combination on communications fowers are well
documented to attract birds, especially night-flying migrants.”® Conclusive evidence is
not available that the color of light affects bird attraction, and Verheijen concludes that
lesser attraction at colored lights is a function of their generally lower intensity.™® Nev-
ertheless, birds are aftracted to red obstruction lighting, even if the lighting may be classi-
fied as low intensity. The role of color is confounded with the duration of the light —
cvidence indicates that white and probably red strobe-type lights are less attractive to
birds than solid light of either color, as discussed below,

[t should be noted that attraction of birds to white light does not mean that white strobes
will also be attractive for birds as suggested by comments from the communications in-
dustry.”’ The unpublished research cited by the comumunications industry is described by
Kerlinger™ as documenting attraction of birds to solid white light over colored light, con-
stant light over flashing light, and light over darkness in a captive, experimental setting.
The report of this study does not indicate that strobe lights were tested and other details
of the study are not available, and therefore it should not be assumed that it provides evi-
dence that white strobes would be attractive to migrating birds.

Observation of bird behavior at towers lighted with solid red (L.-810) and flashing red
(incandescent L-864) lights confirms that light is the stimulus that kecps birds circling the
tower and thercby substantially increasing risk of mortality. Cochran and Graber ob-

J.C., AR Laskey, and LT, Tanner. 1954, Bird mortality ac airport ceilometers. Wilson Bulletrin
66:207-215,

51. Gastman, E.A, 1886, Birds killed by electric light towers at Decatur, Hl. dmerican Naturalist 20:981,
Overing, R. 1938, High mortality at the Washington Monument, Auk 55:679. Lord, W.G. 1951, Bird
fatalitics at BlufT"s Lodge on the Blue Ridge Parkway, Wilkes County, N.C. Chat 15:15-16.

32, Barrington, RM. 1900, The migration of birds as observed at Irish lighthouses and lightships. R
Porter, London and Edward Ponsonby, Dublin,

33, Dixon, C. 1897, The migration of birds: an attempt to reduce avine season-flight to law. Windsor
tHouse, London.

54, Thomson, A L. 1926, Problems of bird-migration. W.F, & G. Witherby, London.

35, Weir, R.D. 1976. dnnotated bibliography of bird kills at man-made obstacles.: a review of the state of
the art and solutions. Department of Fisheries and the Environment, Envirommental Management
Service, Canadian Wildlife Service, Ontario Region, Ottawa,

$6. Verheijen, F.L 1985, Photopoltution: artificial light optic spatial contrel systems fail 10 cope with. fn-

cidents, causations, remedies. Experimental Biology 44:1-18,

. Avatar Report, p. 3-49,

Unpublished research described in Kerlinger, P, 2002, Avian mortality at communication tosers: a

veview of recent literature, vesearch, and meihodology. Report to U.S. Fish and Wildlife Service, Of-

fice of Migratory Bird Management.

o
-3

ot



Scientific Basis To Establish Policy Regulating Communications Towers To Protect Migratory Birds
February 14, 2005
Page 20

scrved birds flying around incandescent red lights on a tower. When the lights were
switched off] the birds dispersed. Birds congregated anew when the lights were switched
back on.” Avery et al. repeated this experiment, and birds dispersed when the lights
were extinguished.®” As others have noted, “Avery's data suggest that the tower’s ob-
struction lights were the sole factor in the congregation of birds.”" Larkin and Frase also
documented the circular flight paths of birds around a broadcast tower lighted with solid
red and flashing red lights.** The Avatar Report does not adequately convey the certainty
of this information or the central importance of lights in causing birds to collide with
towers, The combination of solid red and flashing red lights (L-810 with incandescent -
864) attracts and disorients birds, which accumulate around towers, collide with cach
other, the tower, guy wires, and the ground, die of exhaustion, or deplete their fat re-
SCTVCS.

S.1. Disorientation by Red Lights Has Physiological Basis

The accumulation of birds near red lights may result from the same mechanism that at-
tracts birds to white lights, from disruption of magnetic orientation under red wave-
lengths, or from a combination of both mechanisms. Nocturnal migrants are attracted to
both red and white lights, become “trapped” in the lighted area, and do not return to the
darkness of their migratory path, This has been shown in experiments where birds,
varying by species and individual, move into lighted areas but not back into dark ones.®

Uy saodet Dbiue qrove Yot eef "
Sy 40 450 a00 550 500 g 706 num
SHpe it SOSIGrns At + + & &
Suroggar Rove, Exthuous roSecua + + 4 + = ey
Cardon Veactier  Selaa bonn + + & &
Craiel Pugecn Joeeha ad e (.:) =

Figure 4. Orientation (+) and disorientation (=) responses of birds under different

64
wavelengths.”

59, Cochran, W.W., and R.R. Graber. 1958. Attraction of noclurnal migrants by lights on a television
tower. Wilson Bulietin 70:378-380. ' .
60, Avery, M., P.F, Springer, and J.F. Cassel. 1976. The effects of a tall tower on nocturnal bird migration

61. Weir, R.D. 1976. Annotated bibliography of bird kills at man-made obstacles: a review of the state of
the art and solutions. Department of Fisheries and the Environment, Environmental Management
Service, Canadian Wildlife Service, Ontario Region, Ottawa, p. (8.

62, Larkin, R.P. and B.A. Frase. 1988. Circular paths of birds flying near a broadcasting tower in cloud.
Journal of Comparative Psychology 102:90-93. '

63. Verheijen, FJ. 1958, The mechanisms of the trapping cffect of artificial light sources upon animals.
Archives Neerlandaises de Zoologie 13:1-107,

64, Wilschko, W., and R. Wiltschko. 2002. Magnetic compass orientation in birds and its physiological
basis. Nawrwissenschaften 89:445-452.
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The evidence for disruption of magnetic orientation by red Light is strong. Birds, when
denied celestial cues, use magnetic orientation to guide migration direction.” It has been
demonstrated in birds of several families that this magnetic orientation depends on the
presence of light less than 590 nm (yellow; Figure 4). This magnetic orientation is dis-
rupted under yellow and red light, as shown for European Robin (Figure 5). Birds within
the visual sphere of mfluence of a red light would be denied use of celestial cues by the
glare of the hghts, and often by inclement weather that extends the influence of the lights.
In this sttuation, the birds would also be denied use of magnetic orientation because of
the absence of shorter wavelengths necessary for magnetic orientation to function, which
may lead to disorientation and circular flight in the vicinity of the lights.”*

Figure 5. Orientation of Furopean Robins under low-intensity light of different
wavelengths in the spring. Birds under blue (B, 424 nm), turquoise (T, 510 nm), and
green light (G, 565 nm) oriented properly, as indicated by the arrow in the circle.
Individuals under yellow (Y, 590 nm) and red (R, 635 nm) light did not orient cor-
rectly.”’

65, Dewtschlander, M.E.. J.B. Phillips, and S.C. Borland. 1999, The casc for light-dependent magnetic
orientation in animals. Journal of Experimental Biology 202:891-908, The evidence for magnetic ori-
entation in hirds is derived from studies of birds before flight, choosing a migratory direction. Defini-
tive evidence of use of the magnetic compass during flight has not been obtained,

66, Gauthreaux. S A, Jr., and C. Belser, 2005, Effects of artificial night lighting on migrating birds. /i C.
Rich and T. Longcore {eds.). Ecological consequences of artificial night lighting. 1sland Press, Covelo,
Caltforna,

67, Wiltschko, W.. and R, Wiltschko. 2002, Magnetic compass orientation in birds and its physiological
basis, Natrwissenschafien 89:445-452,
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5.2, White Strobe Lighting Does Net Attract, or Negligibly Attracts, Migratory
Birds

Duration of lighting 1s critical to whether birds are or are not attracted to lights. The
Avatar Report states that, “Although some studies and several anccdotal reports suggest
that white strobe lights may be less attractive to birds, this has not been proven to date.”™®
This conclusion improperly downplays the strength of the evidence that white strobe
lights do not attract migrating birds, perhaps because the Avatar Report does not include
studies {rom other ghted structures such as lighthouses,

The Dungeness Lighthouse in Kent, England was well kaown for chronic bird kills, In
1961, its revolving beam was replaced with a bluish-white lamp that flashed one second
in every ten seconds. The Warden of the Dungeness Bird Observatory noted:

An intermittent, flashing light (i.¢. as the new Dungeness light) proves of no at-

traction to birds and casualtics have never been found. ... So we sce that a light-

house long known to kill large numbers of night migrants in a manner familiar to

any who have witnessed kills, bas ceased to kitl any simply by ChdIlUlHL its old
10-beam revolving light for a flashing light sending the same signal.®

Observations during the transition week between lights, under similar weather conditions,
showed bird attraction with the counstant revolving light, but none with the intermittent
light.™

The hisiorical record of bird mortality at lighthouses with incandescent flashing (not
strobe) lights is mixed. Some hghthousc ku,pcrq reported hundreds of mortalitics annu-
ally, while others reported none.” This record is difficult to interpret because the litera-
ture does not describe the lights well. None of the lighthouses dcsmbud in these carly
studies was equipped with strobe lights, which had not yet been invented.

All reports indicate that replacement of solid lights with white strobe lights (and no other
lights) reduces bird kills.  When stacks and towers at a power plam in Canada were

equipped with strobe lights, bird kills were “virtually eliminated. " Some U.S. television
towers were equipped with white strobe lights (e. g 1.-865) instead of solid red (L-810)
and flashing red (L-864) for the first time in 1973.7% Although 11 of the onc-night kills

68, Avatar Report, p. 3-43.
69, T.F. Scott, quoted in Baldwin, D.H. 1965, Enquiry into the mass mortality of nocturnal migrants in
Outario: final report, Onfario Naturalist 3:3-11.
70 Baldwin, D.HL 1965, anum into the mass mortality of nocturnal avigrants in Ontario: final report.
Ontario Naturalist 3311, p. 10
71 Lewis, H.F. 1927 i)emumon of birds by lighthouses in the provinces of Ontario and Quebec. Cana-
dian Field-Nanaralist 41:55-58, 75-77.
72, Strobe lights were invented in the 1930s.
3. Evans Ogden, L.J. 1996. C ollision course: the hazards of lighted struciures and windows (o migruting
birds, World Wildlife Fund Canada and the Fatal Light Awarcness Program, Toronto, Canada, p. 29.
74, Avery, M., P.F, Springer, and LF. Cassel. 1976, The effects of a tall tower on nocturnal bird migration
~ a portable ceilometer study. Auk 93:281-291, p. 289.
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reported 1n the literature occurred since 1973, none was at a tower with only strobe
lights. ™"

Gauthreaux and Belser investigated the influence of light type on bird behavior around
towers. The complete details of the Gauthreaux and Belser study were not available o
Avatar Environmental for its review. This study has been peer-reviewed as part of a
chapter to be published in a forthcoming edited book.”® It provides additional scientific
evidence that white strobe lights do not attract birds to towers and that strobe lights affect
bird behavior less than solid red and flashing incandescent red lights when birds are in
the vicinity of a tower,
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Figure 6. Rate, linear, and nonlinear migratory bird flights around control and
strobe-lit tower sites at Neese, Georgia. Rate of linear and nonlinear paths are sig-
nificantly different, with more nonlinear flights around the strobe-lit tower. The
average rate of birds flying at each location was not significantly different.

Gauthreaux and Belser recorded bird behavior at fowers at two study sites. At a site near
Neese, Georgia, they compared bird flights at a 1,200-foot television tower with white

75. See reports reviewed in Woodlot Report. We consider the mass kill of Lapland Longspurs at @ stobe-
lighted tower to be a special event, Tikely explained by attraction to lighted facilities near the wwer, an
opinion that is shared by many experts. See Eaton, J. 2003, Tower kill. Ewrth Island Journal
17¢4):32--35.

76, Gaulhireaux, 8.4, Jr., and C. Belser. 2005, Effects of artificial night lighting on migrating birds. In C.
Rich and T. Longeore (eds.), Feological consequences of artificial night lighting. 1sland Press, Covelo,
California.
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strobe lights (40-46 pulses per minute; L-856 or L-865) and a control site.  Linear, non-
lincar, and total paths were recorded and analyzed using general linear models with date
and tower type (location) as explanatory vartables, Results (Figure 6) show statistically
significant higher rates of nonlinear flight around the strobe-lit tower compared to the
control (no towers with red lights were studied in Georgia), but not significantly more
total birds at the tower with white strobe lights compared with the control. The Avatar
Report characterization that “white strobe lights attracted birds as compared to unlit con-
trol sites that attracted none™”’ is not accurate for the study as accepted for publication —
there was no significant difference between the number of bird flight paths at the
control site and at the tower with white strobes.

3 .
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Figure 7. Rate, linear, and nonlinear migratory bird flights around towers with 1} a
combination of solid red and flashing incandescent red lights, 2) white strobe lights,
and 3) a control site without a tower near Moores Landing, South Carolina. Letters
indicate statistically significant differences.

The second part of the study was conducted near Moores Landing, South Carolina during
the fall migration. Gauthreaux and Belser monitor bird flights on 14 nights at two tow-
ers. one tower {1,667 feet) with incandescent flashing red and solid red lights (1-810) and
one tower (2.016 feet) with white strobe lights, and a nearby control site. General limear
models revealed that the number of flights was influenced by the day of observation and
tower type. Significantly more birds were observed at the tower with the combination of

7. Avatar Report, p. 3-48.



Scientific Basis To Establish Policy Regulating Communications Towers To Protect Migratory Birds
February 14, 2005
Pape 25

red lights than at the tower with white strobe lights or the control site.  Furthermore,
lighting type was significantly associated with number of nonlinear flight paths, with
twice as many nonlincar flight paths at the tower with red lights than at the tower with
white strobe lights on average, and ncarly 14 times more nonlinear flight paths at the
red lighted tower than at the control site,

The results suggest that although white strobe lights cause birds to take more nonlinear
flight paths, they do not result in birds accumulating around the tower. Gauthreaux and
Belser conclude that the significantly greater number of paths per 20 minutes around the
tower with red lights resulted trom the attraction of the lights, added to the influence of
the lights on orientation, lcadmg to accumulations of individuals near the towers with
solid red and flashing red lights.™

Contrary to the characterization in the Avatar Report, the scientific evidence, including a
study at two locations, indicates that white strobe lights on towers result in less bird at-
traction than red (solid and flashing incandescent) lights and, by extension, lower bird
mortality. Indeed, the use of strobe lights has been recommended by a series of research-
ers investigating this topic, Verheijen, who wrote the classic review on the attraction of
animals to light,” concludes that, “Success has been achieved in the protection of noctur-
nal migram birds through interrupting the trapping stimulus situation by ... replacing the
stationary warning lights on tall obstacles by lights of strobe or ﬂashmg:, typg ™0 Jones et
al. similarly conclude that strobe lights with a complete break between flashes would re-
duce bird mortality at tall structures.”

Dr. W. Taylor, Professor Emeritus of Biology at Central Florida University, reports dras-
tic reduction of bird mortality when lighting of a tower in Orlando, Florida was changed
from solid red and flashing red lights to white strobe lights (pers. comm.). The tower was
the site of large bird kills, and Professor Taylor and colleagues had coll ;ucd more than

10,000 birds over the years and reported these kills in the literature.” % In 1974, the
~1,000-foot guyed tower blew down, and was replaced with a taller guyed tower with
white strobe lights. Following the replacement, bird mortality was reduced drastically
and no mass kills (i.e., >100 birds) were ever again reported at the site.

7% See also Graber, RR., and W.W. Cochran. 1960, Evaluation of an aural record of noctumal migration,
Wilson Bulletin 72:253-273. Avery, M., P.F, Springer, and J.F. Cassel. 1976. The effects of a tall
tower on nocturnal bird migration — a portable ceilometer study. duwk 93:281-291.

79. Verheijen, F.J. 1958, The mechanisms of the trapping effect of artificial light sources upon animals.
Archives Néerlanduises de Zoologie 13:1-107.

80. Verheijen, F.J. 1985, Photopollution: artificial light optic spatial control systems fail w cope with. In-
cidents, causations, remedies. Experimental Biology 44:1-18.

%1 Jones. J.. and C.M. Francis, 2003, The effects of light characteristics on avian mortality at lighthouses.

Jaurnal of Avian Biology 34:328-333.
. Taylor, W.K , and B.H. Anderson. 1973. Nocturnal migrants killed at a south central Florida TV tower,
autumn 1969-197 1. Wilson Bulletin 85:42-51. Taylor, W.K., and B.H. Anderson. 1974. Nocturnal mi-

grants killed at a south central Florida TV tower, autumn 1972. Florida Field Naturualist 2:40-43,

o0
(3]



Scientific Basis To Establish Policy Regulating Comrmunications Towers To Protect Migratory Birds
February 14, 2003
Page 26

Two television towers near Awendaw, South Carolina had substantial bird kills during
the 1980s when they had red incandescent lighting. The towers were changed to white
strobe lights in about 1990 and few dead birds have been found around them since.™

An average of 2,300 birds per year were killed over a 10-year period at lighted smoke-
stacks near Kingston, Ontario. After the lights were changed to white strobes, the bird
kills ended.™

The observation that strobe-type lights (L-864 red strobes) do not attract night migrating
birds has been made by those analyzing bird kills at wind turbines as well.™ No com-
parison of attraction of birds (o red strobes versus white strobes on communications tow-
ers 1s available because solid red lights (L-810) are always on towers along with red
strobe hights. Many rescarchers believe that it is unlikely that red or white strobes atiract
birds at night.

Reports such as those from Florida, South Carolina, and Ontario are likely to be charac-
tenzed as ancedotal and afforded less weight than pecr-reviewed studies. But to ignore
the many accounts of bird kills being virtually eliminated by changing to white strobe
lights would be scientifically unsound. Anecdotal observations are data. Although they
may not be accompanied by precise quantification, precision is not necessary when ef-
feets arc large. For example, the dataset for the Orlando tower described by Dr. Taylor
was well over 100 birds per year before the change to strobe lighting, then well under 100
birds per vear following the change to strobe lighting. Even without knowing the exact
number of years of observation before or after the change in light type, or the exact num-
ber of birds bevond those classes (1.e., over 100 birds/under 100 birds per year), one can
conclude with a high degree of statistical certainty that the magnitude of mortality was
significantly different. Absent another rational explanation for this difference (e.g., re-
moval of guy wires, decrease in height, drastic change in weather), the only defensible
scientific conclusion is that the changed lighting scheme was responsible for the differ-
ence. Furthermore, this same observation has been made on multiple occasions at differ-
ent locations. It is possible, logical, and scientific to draw conclusions from multiple
observations of the same phenomenon, even if those observations are not part of a pre-
arranged scientific design. Multiple, consistent observations of the same response can be
adequate to draw a statistically valid conclusion, so long as the effect size is sufficiently
large.

To disprove the conclusion that bird kills are lower at strobe-lighted towers, large bird

mortality events would have to have occurred at towers equipped with strobe lights with-
out being noticed or reported by anyone. The one reported instance of mass mortality at

83, De. W. Post, Curalor of Birds, The Charleston Museum, pers. comm. to G. Winegrad.

84, Broderick, B. 1995, Light waves: why be concerned about light pollution? Royal Astronomival Soclety
of Canadea Bulletin 5(3):6.

85. Sce Kerlinger. P, 2004, Attraction of night migrating birds to FAA and other types of lights. Curry &
Kerlinger, LLC, Cape May, New Jersey.
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a strobe-lighted tower was an “abnormality™ confounded by the presence of other

lighting at the site.

The Avatar Report concludes that the existing research is insufficient to make recom-
mendations about lighting at communications towers, This conclusion is not accurate
after considering the weight of the evidence, including the details of the Gauthreaux and
Belser study that were not available to Avatar Environmental. Every known instance of
changing to strobe lights at towers has reduced bird mortality and this solution has been
known and recommended for 40 years. Reducing the attraction of birds to towers is a
critical factor in mintmizing bird deaths al towers. Without attraction, birds may still en-
counter and be killed in collisions with towers that are sited in migratory pathways, but
the sum of the available scientific evidence indicates that mortality would be greatly re-
duced by using only strobe lights at towers.

The evidence above supports the U.S, Fish and Wildlife Service tower siting guidelines,
which provide:

2. 1 collocation is not feasible and a new tower or towers are 1o be constructed,
communications service providers should be strongly encouraged to construct
towers no more than 199 feet above ground level (AGL), using construction
techniques which do not require guy wires (e.g., use a lattice structure, mo-
nopole, ete.). Such towers should be unlighted if Federal Aviation Admini-
stration regulations permit. ..

h

If taller (»199 feet AGL) towers requiring lights for aviation safety must be
constructed, the minimum amount of pilot warning and obstruction avoidance
lighting required by the FAA should be used. Unless otherwise required by the
FAA, only white (preferable) or red strobe lights should be used at night,
and these should be the minimum number, minimum intensity, and mini-
mum number of flashes per minute (longest duration between flashes) al-
lowabte by the FAA. The use of selid red or pulsating red warning lights at
night should be avoided. Current rescarch indicates that solid or pulsating
(beacon) red lights attract night-migrating birds at a much higher rate than
white strobe lights. Red strobe lights have not yet been studied.” [Emphasis
added.]

The rescarch and studies cited and discussed above supports the U.S. Tish and Wildlife
Service Guidelines for keeping towers unlit or lit exclusively with white or red strobes to
minimize avian mortality. The FAA apparently concurs and has recommended the use of
white strobes,

To reduce avian mortality, it is also important that accessory structurcs at towers, espe-
cially shorter unlit towers, not have constant exterior lighting. Studies from bird kills at

86. Woodlot Report, p, 22. ‘ '
87. Clark. LR, 14 September 2000, Service guidance on the siting, construction, operation and decommis-
sioning of communications towers. LS. Fish and Wildlife Service, Washington, D.C.
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wind turbines reveal greater kills at turbines near lighted structures.™  Avoidance of

hights on accessory structures for towers in natural arcas would also reduce adverse ef-
N 89
fects on other taxa,”

6. Topography Influences Bird Mortality at Towers

Topography is known to concentrate migrants in certain locations such as coastlines,
mountain ridges, rivers, and hills. Considerable evidence of this effect has been gathered
in Europe.” with somewhat fewer studies in North America. A recent multi-modal re-
search study in New Hampshire revealed the cffect of the topography of the Appalachian
Mountains on migratory birds, including neotropical migrants traversing southeast over
the chain toward wintering grounds in Central and South America. At two ridgeline sites,
the rescarchers observed “exceptional numbers of migrants at 2 to 30 m AGL [Abowve
Ground Level].™”" They conclude, consistent with the European studies, that it should
not be assumed that birds migrate in a broad front across mountains. They continue:

{This] is important for evaluation of structures such as wind-powered clectrical
generators or communication towers on ridge lines. Although our studies were
not designed to observe concentrations of migrants at topographical features, re-
action of migrants to topography that we did observe suggested such concentra-
tions during both favorable and unfavorable conditions. Concentrations could
result either as birds moved along a corridor, such as a pass or ridge line, or they
could result trom birds moving up and over a ridge meeting migrants already at
that altitude and thus producing large numbers of birds a few tens of meters
above the ridge summit. Our ceilometer observations of large numbers of birds
near crests of ridges are particularly relevant in that regard.”

This study, which is plainly relevant but not cited in the Avatar Report, provides con-
vincing peer-reviewed evidence that the placement of communications towers along
ridgelines is likely to result in increased bird mortality than placement elsewhere. It pro-

88. Sce Kerlinger, P. 2004. Atraction of night migrating birds to FAA and other types of lights. Curry &
Kerlinger, L1.C. Cape May, New Jersey.

89, Longeore, T.. and C. Rich. 2004. Ecological light polhution. Frontiers in Ecology and the Environment
2191198,

90, Willimins, T.C.. LM, Williams, P.G. Williams, and P. Stokstad. 2001, Bird migration through # moun-
tain pass studicd with high resotution radar, ceilometers, and census. duk 118389403, citing Brud-
erer, B, 1978, Lffects of alpine topography and winds on migrating birds. Pp. 2532-265 in K. Schmidt-
Koenig and W. Keeton (eds)), Animal migration, navigation, and homing. Springer-Verlag, Berlin,
Broderer. B. 1999, Three decades of tracking radar studics on bird migration in Burope and the Middie
East. Pp. 107-141 in Y. Leshem, Y. Mandelik, and J. Shamoun-Baranes (eds.}, Procecdings inters-
tional seminar on birds and flight safety in the Middle Easi. Tel-Aviv, Isracl. Bruderer, B, and L.
Tenni, 1988, Strategies of bird migration in the area of the Alps. Pp. 2150-216] in H. Ouellet (ed),
Acta XIX Congressus Internationalis Qrnitologici. National Museum of Natural Science, Ottawa. On-
tario. Eastwood, E. 1967, Radar ornithelogy. Methuen, London.

91, Williams, T.C., J.M. Williams, P.G. Williams, and P. Stokstad. 2001, Bird migration through a moun-
tain pass studied with high resolution radar, ceilometers, and census. Ak 118:389-403, p. 394,

92, Williams, T.C.. 1.M. Williams, P.¢i. Williams, and P, Stokstad. 2001. Bird migration through a moun-
tain pass studicd with high resolution radar, ceilometers, and census. Ak | 18:389-303, p. 401,
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vides a rational explanation for why some short towers cause high bird mortality {e.g., &
kill at a 100-foot unlighted tower on a ridgeline). Birds will be killed at a tower when-
cver large numbers are flying near it at the same elevation as the tower, This can oceur
because the tower is tall or because it is placed topographically where birds are concen-
trated close to the ground. At ridgeline locations, inclement weather is not required for
concentrations of birds to be found at low elevation. Radar studies can be conducted
prior to siting a tower in an arca that might concentrate night migrants so that the tower
can be located to avoid such sites.

7. Data Quality Act

The communications industry appears eager to use the Data Quality Act and its imple-
mentation by the FCC as a way to discount the available information about bird mortality
af communications towers. The National Association of Broadcasters et al. asserts, “As
deseribed i more detail in the attached Technical Comments, most reports, observations
and studies on the supposed effects of communications towers on nigratory birds have
not been peer-reviewed and would not qualify as ‘quality information” under the Com-
mission’s own DQA Information Quality Guidelines.™ In their commissioned report,
Woodlot Alternatives writes:

Maost of the literature cited, particularly those involving observations and inci-
dental reports, was found to be of Hmited scientific value. Referring to some as-
peets of the FCC's Data Quality guidelines (transparency and reproducibility),
we used these criteria to assess the 27 peer-reviewed studies used in this review,
In accordance with these guidelings, published papers were required to 1) have a
rescarch protocol with a clearly described methods section; 2) maintain sufficient
metrics for statistical analyses; 3) have clearly stated results; and 4) have repro-
ducible results. The studies that appeared to meet these criteria were published in
peer-reviewed scientific journals. We found that 19 studies met the above criteria
as discussed in the guidelines and 8 studies were doubtfu] in this regard (Table
4). None of the 173 incidental reports of avian mortality met the FCC Data Qual-
ity guidelines for transparency and reproducibility.

The eagerness to characterize incidental reports of bird mortality at particular towers as
“of limited scientific value” misses the point. Incidental observations arc neither useless
nor ideal for scientific inquiry. Their appropriateness for use depends upon the purpose
to which they are put. As long as assumptions are made explicit, incidental observations
can be used to develop a description of reality using the scientific method.

While the communications industry concentrates on the clements of “reproducibility” and
“transparency.” it does not discuss the need for analysis to be objective. In the .FCI'(I'S
implementing guidelines, this means that if alternative exp{ianations for patterns in data
exist, they should be included in any discussion of results.”™ Both the Woodlot Report

93, CITIA/NAB Comments, p. 28 (footnote omitted). »
04, The Information Quality Guidelines (FCC 02-277) read, in part: “Objectivity will be demonstrated by
ineluding in the information disscmination product’s methodology section or appendix a discussion of
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and the Avatar Report fail to do this. Many of the conclusions presented above are alter-
native, and we believe more accurate, interpretations of the material presented in the
Avalar Report. The Avatar Report avoids drawing obvious inferences from the available
data fo such a degree that it could be interpreted as lacking objectivity. For example, it
claims that litde rescarch on bird mortalities at towers has been completed in the past
twenty vears,” despite many recent studies available to Avatar.”

8. Conclusion

Our review of the scientific literature, combined with our analysis conducted in the
preparation of this report, and the unpublished and in-press rescarch described above,
leads us to the conclusion that sufficient reliable information is available to implement
communications tower guidelines that would reduce existing and future significant ad-
verse impacts on bird populations. Many research needs are apparent - cvaluating the
attractiveness of strobe-type flashing red lights without the confounding cffect of solid
red lights and testing the hypothesis that red light disorients birds while in flight by dis-
rupting their magnetic compass arc only two. We conclude, however, that the U.S. Fish
and Wildlife Service tower siting guidelines have a strong scientific basis, and their ap-
plicability has been demonstrated by research available at the time they were issued in
2000, or completed since then.

In view of the significant adverse effects on bird populations if nothing is done, an adap-
tive management approach would be advisable.” Adaptive management allows for a
management action to be taken, such as requiring only strobe-type lights on new towers,
while continuing to increase scientific knowledge by studying the effects of such actions
(e.g.. monitoring and comparing bird mortality at towers with all white strobe lights, all
red strobe lights, and mixed solid red and red strobe lights on towers). Future recom-
mendations can be modified to incorporate the findings of such studies. Many alternative

other scientifically, financially, or statistically responsible and reliable alternative views and perspec-
tives, If these alternative views or perspectives are not already noted in other sections of the informa-
tion dissemination product.™

95. Avatar Report, p. 3-1.

96, Morris, S.R., A.R. Clark, L.H. Bhatti, and J.L. Glasgow. 2003, Television tower mortality of migrant
birds in western New York and ¥Youngstown, Ohio. Northeastern Natwralist 10.67-76. Nehring, 1., and
S. Bivens. 1999, A study of bird mortality at Nashville's WSMV televiston tower, Migrant 70:1-8.
Kemper, C.A. 1996, A study of bird mortality at a central Wisconsin TV tower from 19371995 Pas-
senger Pigeon 38:219-235, Crawford, R.L., and R.T, Engstrom, 2001, Characteristics of avian mortaf-
ity at a north Florida television tower: a 29-year study. Journal of Field Ornithology 72:380-388.
Kruse, K. 1996. A study of the effects of transmission towers on migrating birds. M.S. thesis (Envi-
ronmental Science and Policy), University of Wisconsin, Green Bay. Ball, L.G., K. Zyskowski, and G.
Escalona-Segura. 1995, Recent bird mortality at a Topeka television tower. Kansuas Ornithological
Bwlletin 46(4):33-36. Larkin, R.P., and B.A. Frase. 1988. Circular paths of birds {lying near a broad-
casting tower in cloud. Journal of Comparative Psychology 102:90-93,

97. Holling, C.8. 1978, Adaptive environmental assessment and management. John Wiley & Sons, New
York, Walters, C.J. 1986, dduprive management of renewable resources. MacMillan Press. New York.
Haney. A, and R.L. Power. 1996. Adaptive management for sound ecosysiem management, Laviron-
mental Management 20:879--886.
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mitigation strategies could be investigated and eventually adopted under an adaptive
management approach (e.g, different lighting colors, ditferent flash rates), but progress in
reducing current adverse impacts and minimizing future impacts from communications
towers requires immediate action based on the substantial existing research.
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10. Appendix: Data Used in Analysis of Tower Height

To allow transparency and reproducibility of the analysis of tower height presented in
Scetion 3, the dataset is provided here. These data were obtained from, and full citations
are found in, the Woodlot Report and a report from the National Wind Coordinating
Committee, ™

Table 4. Studies of birds Killed at towers providing estimates of mean annual mor-
tality.

Source State Tower  Daration of Mean/Estimated
Height Study Annual
{feet) (years) Mortality
C. Nicholson, pers. comm.” TN 197 3 8
Scets and Bohlen 1977 139 605 ] ~206
Young etal. 1994 KS 653 0.5 ~1,272
Young et al. 1994 KS 700 0.5 ~1,080
Bierly 1968, 1969, 1972, Remy AL 825 4 82
1974, 1975, Cooley 1977
Morris et al. 2003 NY 961 30 267
Seets and Bohlen 1977 iL 981 0.5 ~130Q
Kemper 1996 Wi 1,000 38 3,200
Crawford and Engstrom 2001 FL 1,010 24 ~1.370
Seets and Bohlen 1977 1L 1,047 0.5 ~1,176
Morris et al. 2003 NY 1,059 30 35
Seets and Bohlen 1977 18 1,063 0.5 ~969
Morris et al. 2003 NY 1,076 30 370
Young et al. 1994 KS 1,079 0.5 ~912
Morris et al, 2003 OH 1,084 19 227
Young et al. 1994 KS 1,154 0.5 ~672
Carter and Parncl] 1976 NC 1,188 2 767
Avery etal 1976 ND 1,197 3 1,075
Young ctal. 1994 KS 1,253 0.5 ~408
Stmad 1973 MN 1,314 5 701
Seets and Bohlen 1977 IL 1,338 0.5 ~947
Nehring and Bivens 1999 TN 1,364 38 523
Seets and Bohlen 1977 IL 1,458 0.5 ~1,680
Taylor and Anderson 1973 FL 1,481 3 2,594
Scets and Bohlen 1977 L 1,587 0.5 =326
Carter and Parnell 1976 NC 1,994 2 767

98, Erickson, W.P., G.D. Johnson, M.D), Strickland, D.P. Young, Jr., K.J. Sernka, and R.E. Good. 2001,
Avian collisions with wind turbines: a summary of existing studies and comparisons to other saurces of
avian colfision mortality in the United States. National Wind Coordinating Commitiee { NWCC) Re-
source Document.

9y, C.P Nicholson, Ph.DD., Tennessee Valley Authority, pers. comm. te G, Winegrad, March 26, 2004
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Table 5. Results of logistic regression of annual mortality class by tower height.
Whole Model Test

Model -LogLikelihood DF  ChiSquare  Prob>ChiSq
Difference 3.723222 1 7.446445 0.0064
Full 10.322085

Reduced 14.045308

RSquare (L 0.2651

Observations (or Sum Wgts) 26

Converged by Gradient

Parameter Estimates

Term Estimate Std Error  ChiSquare  Prob>ChiSq
Intercep! -3.7233453 2.3306353 2.55 0.1101
Tower Height 0.00489571 0.0023436 4.36 0.0367

For log odds of over 250/under 250

Table 6. Results of logistic regression of annual mortality class by tower height
omitting the only short, unlit tower.

Whole Model Test

Model -Loglikelihood DF ChiSquare Prob>ChiSq
Difference 2.257167 I 4.514335 0.0336
Full 10.252893

Reduced 12.510061

RSquare (L)) 0.1804

Observations {or Sum Wgts) 25

Converged by Gradient

Parameter Estimates

Term Estimate  Std Error ChiSquare Prob>ChiSq
Intercept -3.4047111 25411879 1.80 0.1803
Tower Height 0.00458966  0.0025254 3.30 0.0692

For log odds of over 250/under 250
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Note: This 1s a manuscript, currently in press, of a speech presented by Al Manville at the Avian
Interactions Workshop held December 2, 1999, in Charleston, SC, and sponsored by the Electric Power
Research Institute. The paper provides a detailed overview of the communication tower/bird strike
problem. The manuscript is being published in the Proceedings of the Avian Interactions Warkshop. For
purposes of copyright protection, should the document be cited, please use the following reference:

Manville, A. M. 1L 2000. The ABCs of avoiding bird collisions at communication towers: the next
steps. Proceedings of the Avian Interactions Workshop, December 2, 1999, Charleston, SC. Electric
Power Research Institute {in press).

THE ABCs OF AVOIDING BIRD COLLISIONS AT COMMUNICATION TOWERS: THE NEXT
STEPS.

ALBERT M. MANVILLE, II, Ph.D. Wildlife Biologist, Division of Migratory Bird Management, U.S.
Fish and Wildlife Service, 4401 N, Faurfax Dr., Suite 634, Arlington, VA 22203, USA. Phone: 703/358-
1714 e-mail: Albert_Manville@{ws.gov

Abstract: Published accounts of avian collisions with tall, lit structures date back in North America fo at
least 1880. Long-term studies of the impacts of communication towers on birds are more recent, the first
having begun in 1955, This paper will review the known and suspected causes of bird collisions with
communication towers (e.g., lighting color, light duration, and electromagnetic radiation), assess gaps in
our information base, discuss what is being done to fill those gaps, and review the role of the U.S. Fish
and Wildlife Service (FWS or Service) in dealing with this important problem. This paper will also
review avian vulnerability to collisions with tall structures, currently affecting nearly 350 specics of
neotropical migratory songbirds that breed in North America in the spring and summer and migrate to
the southern United States, the Caribbean, or Latin America during the fall and winter. These species
generally migrate at night and appear to be most susceptible to collisions with lit towers when foggy,
misty, low-cloud-ceiling conditions occur during their spring and fall migrations. Thrushes, Vireos. and
/arblers are the species that seem the most vulnerable. Lit towers, those exceeding 199 feet (61 m)
above the ground, currently number about 46,000 in the United States (not including lit "poles"), with
the total number of towers registered in the Federal Communications Commission database listed at
some 75,000. Also included in this paper are preliminary voluntary recommendations designed to help
minimize bird collisions with towers, as well as a review of activities that prompted recent FWS action
in dealing with this issue. This paper will further review two partnerships with the electric utility and
electric wind generation industries -- the Avian Power Line Interaction Committee and the National
Wind Coordinating Committée's Avian Subcommittee, respectively -- as possible models for a future
partnership with the communication industry (i.e., radio, television, cellular, and microwave).

Key words: Avian mortality, bird watching, bird strikes, collisions, communication towers, guy wires,
habitat management, lights, mitigation, neotropical migratory songbirds, night migrations, radio
frequency waves, partnerships, tower siting.

INTRODUCTION

Published accounts of birds striking tall, lit structures such as lighthouses -- although often anccdotal --

M
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have appeared in the scientific literature since at least 1880 (Crawtord and Engstrom 1999). The carliest
known published report of a bird-tower kill in the United States took place in Scptember 1948 at a 450-
foot (137-m) radio tower in Baltimore, Maryland, although no details about the incident were made
available (Aronoff 1949). The first long-term study of the impact of a television tower on birds was
begun in 1955 by the Tall Timbers Research Station in northern Florida, With the ground conditions and
the number of scavengers controlled as much as possible, daily searches for dead birds were made under
this tower. Kills were plotted on maps, weather records were maintained, and dead birds were speciated.
After the first 25 years, 42,384 birds representing 189 species were tallied (Crawford and Engstrom
1999). The longest study yvet conducted was by physician Charles Kemper over a 38-year period,
beginning in 1957 (Kemper 1964, 1996). He collected 121,560 birds representing 123 species. On one
night in 1963, he collected and speciated over 12,000 birds, the largest single-night kill yet documented,
not accounting for the almost certain scavenging by wild and domestic predators such as crows (Corvus
brachyrhynchos), owls (Strigidae), foxes (Vulpes vulpes), dogs (Canis jamiliaris), cats (Felis
domesticus), and others then present. Other studies also have been conducted on the effects of all towers
on nocturnal bird migrations, most notably by Avery ef al. (1976) at a 1.8, Coast Guard Omega
Navigation Station in North Dakota using a portable ceilometer.

In fact, since the 1970s there has been much information published about bird strikes with
communication towers. A good deal of this information has been maintained by Division of Migratory
Bird Management (DMBM) web sites at http://www fivs.gov/ r9mbmo/homepg. html and
http//migratorybirds. fws. gov/issues/towers/agenda.html.

Unfortunately, most of the research that has been done regarding bird strikes with these structures only
reviews carcass counts and species variability, not the presumed or suspected causes of bird collisions.
Research into this arena is sorely lacking. Published accounts do, however, answer one question. Birds
vulnerable to cormmunication towers comprise some 350 species of so-called neotropical migratory
songbirds. Of these, Thrushes (Muscicapidae), Vireos (Vireonidae), and Warblers (Parulidae) are the
species that seem the most vulnerable. These migratory songbirds arce specices that breed in North
America in the spring and summer and migrate to the southern United States, the Cartbbean, or Latin
America during the fall and winter. These species also generally migrate at night and appear 1o be most
susceptible to collisions with lit towers on foggy, misty, low-cloud-ceiling nights during their
migrations. Lights seem to be key,

Federal Trust Responsibility

Migratory birds are a trust resource for the U.S. Fish and Wildlife Service. The Service is currently
responsible for the conservation and management of 836 species of migratory birds protected by the
Migratory Bird Treaty Act (MBTA) of 1918, as amended (16 U.S.C. Sections 703 and 712; Sections
704-712 authorizing the Secretary of Interior to issue implementing regulations). Of these, 778 are
categorized as so-called nongame species (e.g., the Eastern Bluebird {Sialia sialis}), while 58 species are
legally hunted as game (e.g., the Wood Duck [Aix sponsa]). The Service s currently faced with a
dichotomous challenge: while the populations of some species are doing very well -- some too well
(e.g.. the mid-continent lesser Snow Goose [Anser caerulescens caerudescens), the urban Canada Goose
[Branta canadensis], the Brown-headed Cowbird {Molothrus ater], and the Double-crested Cormorant
[Phalacrocorax auritus]) -~ many other specics are not (Schmidt and Petit 1998). We currently are
seeing the continuing declines of over 200 species. Of these, 90 are listed under the Federal Endangered
Species Act (ESA) of 1973, as amended (16 U.S.C. 1531 et seq.): 75 species are listed as Endangered,
such as the Whooping Crane (Grus americana); while 15 species are listed as Threatened, such as the
San Clemente Sage Sparrow (Amphispiza belli clementeae). Another 124 are on the Service's list of
Nongame Species of Management Concern {e.g., Cerulean Warbler [Dendroica ceruleal; Trapp 1995).
These include birds whose populations are declining, some precipitously. If trends are not reversed, the
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next likely step is listing under ESA -- a train wreck we would prefer to avoid. Add to the known
declines our lack of population data on many of the bird species. Fully one-third of the 836 specics
(some 279) have essentially no population data.

Before attempting to assess the impacts of communication towers (including -- but not necessarily
hmited to -- radio, television, ccllular, microwave, paging, messaging, open video, public safety,
wireless data, government dispatch, and emergency broadeast) on birds, first look at the other non-tower
factors that kill birds. Mortahty occurs from collisions with wind generators, electric transmission and
distribution Hnes, glass windows, aircraft, and automobiles; electrocutions; oil and contaminant spills;
pesticide poisonings; predation by cats; introductions of exotic species; habitat loss and/or degradation;
and other causes. Although their estimates are conservative to very conservative, some of these impacts
illustrate the relative magnitude of these threats to avian survivorship. For example, building window
collisions are estimated to take from 97 to 970 million birds per year, or from 1 to 10 birds per building
annually in North America (Klem 1989, 1990; O'Connell 1998). In one study, pesticide ingestion was
estimated to kill 65 million birds per year (Pimentel ef af. 1992). Kill figures alone from birds retrieved
from Alaska's Exxon Valdez oil spill were huge. As of September 1989, over 36,470 dead birds were
retrieved for evidence by the FWS, representing 90 different species (Manville 1991). Estimates for oil-
caused avian mortality from the £xyon spill ranged from 350,000-560,000. Another source of bird
mortality is free-ranging domestic cats, Nationwide, these felids are estimated to kill hundreds of
millions of birds - an astounding impact. In one four-year study in Wisconsin alone, domestic cats were
estimated to kill roughly 39 million birds each year (range 8-217 million) in just the rural areas of that
State (Coleman er al, 1997).

Add to this the growing impacts of communication towers whose construction is occurring at an
exponential rate -- conservatively estimated at 4-5 million birds kifled per vear due to collisions with
communication towers (Manville 1999) -- and the cumulative impacts of all these mortality factors is of
grave concern. While, for example, it may be difficult to seriously reduce window strike and antomobile
mortalities, many feel we can take substantive steps to reverse trends in bird-tower collisions. It is
incumbent upon us to do whatever possible to reverse these trends.

Birds are big business in North America. In 1996, for example, some 63 million Americans 16 years old
and older enjoyed activities such as feeding, photographing, and watching birds. These wildlife watchers
spent an cstimated $28.9 billion pursing these activities (USFWS 1997, Fenwick 1997). With perhaps
the exception of gardening, birdwatching hag become America's fastest growing hobby, increasing
150% over the past decade. More Americans reportedly go on vacations to watch birds today than to
play golf. In the 1994-95 National Recreation Survey, for example, birdwatching had increased 155%
over the previous decade compared to a 29% increase for golf (Stangel and Fenwick 1997).

From a utilitarian standpoint, birds pollinate flowers and remove insect pests from many important
comumercial tood crop and forest species, making possible a multi-bililon-dollar industry extremely
dependent upon birds for its success. One pair of Warblers, for example, will remove the defoliating
caterpillars from more than 1 million leaves within the 2-3 week period that they are feeding their
nestlings. In the Pacific Northwest, 24 species of neotropical songbirds feed on the western spruce
budworm (Choristoreura occidentalis) and the Douglas fir tussock moth (Orgyia pseudotsugara), two
of the most destructive defoliating insects found in the region. Birds remove countless weed seeds --
including exotic species -- that compete for food crop and forest production. Birds also distribute seeds
of important forest tree and shrub species whose survival would not exist without bird seed dispersal.
The global reduction of pollinators -- including birds -- raises alarm. Fully two-thirds of our flowering
plants are poilinated by birds, insects, and bats, producing a global economic benefit estimated at $117
billion per year (Smithsonian Migratory Bird Center 1994; Ormithological Council 1997), In short, birds
are extremely important to us all.
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DISCUSSION
Fish and Wildlife Service Involvement

The Service has played other and more historic roles than those dealing with bird strikes in the siting
and placement of communication towers. Through the Service's Division of Habitat Conservation,
Fisheries and Habitat Conservation, and our Ecological Service field offices, we review siting requests
and potential problems created by towers as mandated by the National Environmental Policy Act of
1969, as amended (42 U.S.C. 4321 et seq.), and Section 7 of the ESA. It was only more recently that
DMBM became actively involved in the tower-collision issue. On January 22, 1998, a large kill of an
estimated 5,000-10,000 Lapland Longspurs (Calcarius lapponicus) -- a migratory songbird -- occurred
at and in the vicinity of three communication towers and a natural gas pumping facility in western
Kansas on a snowy, foggy night. Almost immediately, the issue was brought to DMBM's attention by
various representatives of the environmental community, most notably the National Audubon Society,
the American Bird Conservancy (ABC), and the Omithological Council (OC). In April 1998, | was
asked on behalf of DMBM to brief the Policy Council of ABC on, among other things, bird mortality
from communication tower strikes. At the time, a partial but certainly not complete list of reviewed and
abstracted literature was provided to the Council. Following this briefing, informal discussions
continued between representatives of the Federal Communications Commission (FCC), the Service's
Division of Habitat Conservation, and DMBM.

On November 17, 1998, representatives of the Service's regional, field, and Washington, DC, offices
met in Panama City, Florida, to discuss, "Migratory Bird Conservation and Communication Towers:
Avoiding and Minimizing Conflicts." That document was subscquently made available to the public
(Lang 1999}, In December 1998, [ and another FWS staff member met with representatives of the
environmental dispute resolution group, RESOLVE, to discuss the need for a facilitated meeting with
stakeholders to review and discuss research needs and gaps, put concerns over bird kills on the table,
and begin a dialogue with the various players. That facilitated meeting, attended by 42 stakeholders,
tock place on June 29, 1999, at RESOLVE in Washington, DC. Those agencies represented included the
FCC, the Federal Aviation Administration (FAA), the Federal Highway Administration, the U.S.
Department of Agriculture's National Wildlife Research Center, the Service, and the Wisconsin
Department of Natural Resources. Those from the research community included the Ilinois Natural
History Survey, the Buffalo Muscum of Science, Geo-Marine, the State University of New York at
Geneseo, Comell University, Clemson University, and Curry & Kerlinger. Industry representatives
included the Cellular Telecommunications Industry Association, Environmental Resources
Management, Motorola, the Personal Communications Industry Association, SBC Wireless, and
Southwestern Bell Wireless. Environmentalists were represented by ABC, the National Audubon
Society, the OC, and the Piedmont Environmental Council. The most substantive result of the meeting
was the creation of the Communication Tower Working Group with 15 individuals agreeing to
participate, The Working Group's purpose is to develop and implement a research protocol that will
determine what about towers kills birds. DMBM was asked to chair the Working Group.

On August 11, 1999, the very first public workshop on "Avian Mortality at Communication Towers"
was held at Cornell University in conjunction with the 1 17" meeting of the American Ormnithologists'
Union. The workshop was co-sponsored by the Service, ABC, and the OC. Bill Evans, an independent
ornithological researcher from Ithaca, New York, and [ - representing the Service - co-chaired the
meeting which included presentations by 17 speakers, and a discussion on research and funding needs,
information gaps, and next steps by a panel of 23 experts. Complete transcripts of the meeting are
available on <http:/migratorybirds.fws.gov/issues/towers/agenda.htiml> and on <www.towerkill.com=,
Much information, some of which has previously been summarized in this paper, was presented in the
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workshop. The representative from the FAA, for example, pointed out that all towers more than 199 feet
(6] m) above ground level (AGL) must contain a pilot wamning light(s). Based on the July 2000 FCC
Antenna Structure Registry database, there were some 46,000 lit towers more than 199 feet AGL (not
including towers classified as "poles”) in the United States. Approximately 75,000 towers (including
some 23,000 which are not lighted) are now listed in the FCC's database. Some groups have argued that
the database understates the true number of' lit towers, suggesting that upwards of 80,000 towers are
currently lighted. Whatever the correct figure, we do know that tower siting and construction have
increased exponentially within at least the last 3 years and that growth continues at 6-8% per year.

Known and Suspected Problems

What is it specifically about towers that seems to attract birds? Lighting, again, is critical. As bird
attractants, lights on tall structures have been cited in the literature well back into the early 1900s and
before (Crawford and Engstrom 1999). Cochran and Graber (1958) were among the first to document
lighting impacts on birds. They noted that when tower lights were turned off, the number of migrant
flight calls decreased significantly, but within minutes after the tower was relighted, flight calls
“increased dramatically.” Inclement weather conditions are usually necessary, as reported by Laskey
(1954), and mass bird kills seem to be related to either white or red lighting as reported by Avery et af.
(1976). Large bird kills, however, do not always occur during inclement weather, as evidenced by a kill
of some 450 songbirds (30 species involved, most notably 145 Yellow-rumped Warblers [Dendroica
coronatal, 114 Orange-crowned Warblers [ Vermivora celata), and 37 Nashville Warblers [ V.
ruficapilla) at a red blinking television tower near Topeka, Kansas, in early October 1999, The skies
were clear until approximately 3:00 am the night of the tower kill (Stephanic Jones, FWS, 1999 pers.
comm.). How many birds died during the clear weather conditions before 3:00 am is unknown.

The retina of the bird's eye is far more sensitive to the red and infrared spectra than is the human eye.
Color perception in birds is far more complex than in humans, as birds eyes contain 4-6 types of cones
(color receptors) while human cyes contain only 3 types. Light can affect birds' behavior both visually
and magnetically. All bird species thus far examined have been shown to have a narrowly tuned receptor
in the red region of the clectromagnetic spectrum (Beason 1999). Although research in this arca is
lacking, birds may be attracted to red lights or become disoriented by having red lights disrupt their
magnetic compasses. Color (i.e., white, white with ultraviolet, and specific colors such as red) and flash
duration (i.e., strobed, slow flash, or steady) are two aspects of lighting that can change its attraction for
birds (Beason 1999). A few reports indicate that white strobe lights, whose ultraviolet content is
unknown, are less attractive to birds than steady or flashing red lights (Gauthreaux and Belser 1999).

Is the bird's navigation gystem disrupted by the red lighting or is the bird's ability to monitor the
geomagnetic field disrupted by the radio frequency signal itself? Long wavelength illumimation, such as
that in the red-orange spectrum, has been shown to interfere with the avian magnetic compass (Beason
1999). However, current thinking seems to indicate that light flash duration, rather than color, is far
more critical. The longer the "off” phase between the blink or flash phases of the light pulses, the less
likely birds are to be attracted to the lighting (Michael Avery, USDA, 1999 pers. comm.). For example,
solid or blinking red lights seem to attract birds on foggy, misty nights far more often than do white
strobes, which may flash once every 2-3 seconds (3 seconds currently the maximum allowable "off"
duration). Again, the "off" phase of the light seems critical, the longer that phase the less likely the
attraction during foggy, misty, rainy, overcast, low-cloud-ceiling nights. While some preliminary
research by Michael Avery, Robert Beason, and Sidney Gauthreaux supports this hypothesis, it will
need further testing in a more systematic and statistically significant way.

While Avery et al. (1976) reported no noticeable effect of a Coast Guard navigation tower's signal on
birds, they concluded that the tower's possible signal effect on birds could not be completely dismissed.

http://www fws. gov/migratorybirds/issues/towers/abes. html 8/1/2007



US Fish and wildlife Service, Division of Migratory Bird Management, THE ABCs OF ... Page 6 of 12

Beason (1999} indicated that most radio frequency (RF) signals have no effect on avian orientation, with
the exception of tracking radars. Pulsed microwave signals resulted in changes in the rate of spontaneous
activity of neurons in the avian brain. Whether these changes resulted in behavioral effects (e.g.,
disorientation) is unknown (Semm and Beason, unpublished data in Beason 1999). While some have
suggested the need for further RF research on birds, the literature does not support this suggestion
{Bruderer and Boldt 1994; Bruderer ef al, 1999),

The taller the tower, the more likely it will kill birds. As tower height increases, so often does the
number of guyed, supporting wires. Guy wires are ¢ritical in their effects on birds. The greater the
number of guys (which often are tiered in bands of 3-4 wires per level), the more risk of bird strikes,
Here's how the problem seems to arise. On nights of inclement and overcast weather when songbirds are
active in broad-front migrations, lights seem to draw birds into the towers. This has been reported by
many observers (e.g., Avery et al. 1976) when celestial cues are not available to birds flying below the
cloud ceiling. Perhaps the birds mistake the light(s) for stars or the sun. Graber (1968) reported that
birds entering an illuminated area on cloudy nights were reluctant to leave the lit area, just as birds in a
lighted room will not fly out an open window into the darkness. Approaching the edge of the illummated
area, migrants arce hesitant to fly into the darkness beyond the tower, and instead fly back toward the
tower {Avery et al. 1976). Once attracted to the lights, they fly around the tower in a "tornado” of birds,
striking the guy wires directly in the path of flight, the tower, themselves, or the ground, and often die.

A worst-case tower scenario might look like the following. The structure in question would be a 1,000-
plus-foot (304-plus-m), multiple-guyed, multiple solid-lighted tower situated next to a wetland, within a
known songbird migration corridor, with the presence of several Federally listed endangered songbirds
documented in and around the area, in a location with a history of fog, especially during the spring and
fall. This scenario, unfortunately, is by no means impossible. The Telecommunications Act of 1996
{(Public Law 104-104), in fact, mandates that all television stations be digitized by no later than 2003, By
some estimates, this mandate could result in the addition of 1,000 new, 1,000-plus-foot "mega-towers"
across the landscape in the United States. However, the MBTA of 1918, as amended -- our "marching
orders” for DMBM -- 15 a strict liability law. The Act docs not allow the killing or taking of migratory
birds, except by permit, and the Service does not issue incidental take permits. Thus, the incidental
killing of even one bird is legally considered a taking under MBTA and is technically a violation of the
law. Concerning their mandates, the Telecommunications Act and MBTA may, thus, be directly at odds.
Taking these issues into consideration, the Service recommends that communication companies do
whatever they can to prevent needless bird deaths.

Interim Guidelines

While the Service recognizes that research into the actual causes of bird collisions with communication
towers s scant, some preliminary but promising findings -- previously mentioned -- provide insight into
ways of minimizing or even avoiding bird collisions with towers. In an effort to provide significant
protection for migratory birds, and until research efforts uncover significant new mitigation measures,
the Service has been suggesting to industry voluntary interim guidance in the siting and placement of
towers, While these recommendations are discretionary and non-binding to both Service personnel and
to the public, they have been approved by the Director. Here is what the Service suggests. For
companies planning to site, construct, and operate new towers, we encourage the followmg:

I. Any license applicant proposing to site a new communication tower is strongly encouraged o
collocate the proposed communication equipment on an existing communication tower or related
existing structure {e.g., a church steeple, billboard mount, water tower, electric transmission tower,
monopole, or building). With Crown Castle International, for example, 9 tenants on average collocate on
towers they own around Pittsburgh, Pennsylvania; and as many as 120 tenants can collocate on a tower
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{(Powers 2000).

. Heollocation is not pmctical license applicants are strongly encouraged to construct towers less than
2()0 feet (61 m) AGL., using construction techniques that do not require guy wires (e.g., lattice or
monopole structures). Such towers do not require lighting under FAA regulations unlcss located within
3.8 miles (6.1 km) of airports and near major travel corridors, and so should not be lighted unless
required. If at all possible, new towers should be focated within existing "antenna farms," preferably in
areas not used by migratory birds or species Federally or state-listed as endangered or threatened, or
listed as Nongame Species of Management Concern (Trapp 1995). Avoid siting towers in or near
wetlands, near other known bird concentration areas (e.g., National Wildlife Refuges), or in habitat of
threatened or endangered species known to be impacted by towers. Local meteorological conditions

should be reviewed, and arcas with an cspecmkly high incidence of fog, mist, and low cloud ceilings
should be avoided, wpcually during spring and fall migrations.

3. It taller towers (more than 199 feet {61 m] AGL) requiring lighting to warn pilots must be
constructed, the minimum amount of warning and obstruction lighting required by the FAA should be
used. Where permissible by FAA and local zoning regulations, only white strobe lights should be used
at night. These should be up-shiclded to minimize disruption to local residents, and should be the
minmum number, with minimum intensity and number of flashes per minute (i.¢., the longest duration
between flashes, currently three seconds) allowed by the FAA. The use of solid red or pulsating red
warning lights should be avoided at night. Construction techniques which do not require the use of guy
wires should be emploved whenever possible,

4. Guyed wowers constructed in known raptor or waterbird concentration arcas should use daytime visual
markers (e.g., bird diverter devices) on the guy wires to prevent collisions by these diurnally active
species, Supgested bird avoidance guidelines are available from the electric utility industry (APLIC
1994, 1996), and research and experimental design recommendations are available from the wind
generation industry (NREL 19935, Anderson et al. 1999).

5. Towers should be constructed in a way that limits or minimizes habitat loss within the tower
"footprint." Road access and fencing should be minimized to reduce or prevent habitat fragmentation
and disturbance, and to reduce above-ground obstacles that might impact birds in flight. A larger tower
footprint, however, is preferable to construction of a guy-supported tower.

6. If significant populations of breeding birds are known to occur within the proposed tower footprint,
construction should be limited to those months when birds are not nesting (i.e., times other than spring
and summer).

7. New towers should be designed structurally and electrically to accommodate the applicant's antenna
(s). and comparable antennas for at least two additional users, to reduce the number of future towers --
unless this design would require the addition of lights or guy wires to an otherwise unlighted and/or
unguyed tower.

8. Security lighting for on-ground facilities and equipment should be down-shielded to keep light within
the boundaries of the site and minimize its potential attraction for birds.

9. If a tower is constructed or proposed for construction, FWS personnel and/or researchers from the
Communication Tower Working Group or their designees should be allowed access to the site after
construction is complete to conduct both large (e.g., crane [Gruidac], swan, and goose [Anatidae]) and
small dead-bird searches; to place net catchments below the tower but above the ground: to position
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radar, Global Positioning System, infrared, thermal imagery, and acoustical monitoring equipment as
necessary to assess and verify bird migrations and habitat use; and to gain information on the impacts of
vanous tower sizes, configurations, and lighting regimes.

L0, If constructing multiple towers, providers should consider the cumulative impacts of all of those
towers on migratory birds, including impacts on birds listed as threatened and endangered and nongame
species of management concern. The impacts of cach individual tower should also be considered.

L1 I significant numbers of breeding, feeding, or roosting birds are known to habitually use a proposed
tower construction site, relocation to an alternate site is recommended. If this is not an option, seasonal
restrictions on construction may be advisable in order to avoid disturbance during periods of high bird
activity.

12, Towers no longer in use or determined to be obsolete should be removed within 12 months of the
cessation of use,

Next Steps

The Communication Tower Working Group (CTWG) was created at the June 29, 1999, meeting of
RESOLVE, then consisting of 13 members. The task of the Working Group is to develop and implement
a nationwide research protocol intended to determine what causes birds to collide with towers, and what
can be done to avoid these collisions. The Working Group held its first meeting on November 2, 1999,
with representatives from 7 Federal and 2 state agencies, 9 research organizations and universities, §
industry representatives, and 6 non-governmental organizations (NGOs). The meeting was chaired by
DMBM (A, Manvitle). Subcommittees were created to deal with research, funding and partnerships, and
legal issues. All three subcommittees have met and subcommittee chairs reported back to the full
Working Group on June 16, 2000,

The Research Subcommittee has been tasked specifically to address the following issues through the
development and implementation of a rescarch protocol. Thirty stakeholders attended an all-day meeting
of the Subcommittee on April 17, 2000, approving a draft nationwide research protocol. The protocol
calls for the following research:

I. The protocol should quantify, with statistical certainty, the cause(s) and effects of lighting color,
lighting duration, and the correlation between bird kills and weather.

2. Research should attempt to determine critical tower height and if there is a height threshold above
which bird kills increase significantly.

3. Research should attempt to assess and quantify the most dangerous situations for birds.
4. The protocol should assess radar, acoustic, and ground survey techniques that could be used to
determine major migratory corridors or routes (not necessarily flyway-oriented) to avoid siting towers in

these areas.

5. The initiative must develop an effective dead-bird monitoring protocol, which will borrow hgavily
from the wind generation (Anderson ef al. 1999) and power line industries (APLIC 1994, 1996),

6. The protocol should atternpt to assess the cumulative impacts of all towers on bird populations in
North America. For example, in 1979, Dick Banks published a special scientific report for the Service
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(Banks 1979) estimating annual bird mortality from tower strikes. Based on 50% of the 1,010 television
transmitting towers then existing in the United States, Banks estimated annual mortality at nearly 1.3
mitlion birds. He made no accounting for radio transmitting towers and airport ceilometers, or for the
other half of the existing television towers. Today -- based on Banks' estimate, models from the Tall
Timbers Research Station, extrapolations from Bill Evans and others, and the current known number of
lit towers -- the Service estimates annual mortality at 4-S million birds, This is a conservative estimate
and could conceivably be off by an order of magnitude. Only systematic monitoring will provide us a
better estimate,

A systematic research study may take 3-5 years to complete, with further testing, ground-truthing, and
verification of mitigation measures that are anticipated to be discovered. Following approval of the
detailed draft nationwide research protocol in April 2000, 36 attending members of the Communication
Tower Working Group on Junie 16, 2000, approved the framework for the nationwide research initiative.
Specitically, Southwestern Bell Wireless, Inc., solicited mini-research proposals from the Research
Subcommittee for possible funding, of which some of the pilot studies could begin as early as Fall 2000,
The pilot studies will likely compare lighting, assess radars, refine dead bird searches, develop a
Geographic Information System study plot, assess the most dangerous towers, examine birds' retinal
phatoreceptors, and test bird behavioral responses to light. Applicable findings discovered during pilot
study investigations will be applied to the nationwide monitoring effort.

To initiate a nationwide bird-strike monitoring study that could begin as early as Fall 2001, and to assess
the cumulative impacts of towers on migratory birds, the Cellular Telecommunications Industry
Association (CTIA) also solicited a detailed, fully budgeted research proposal from the Working Group
at the June 16" meeting. The 3-5 year monitoring effort could cost in excess of $15 million. At this
writing, the Research Subcommittee is beginning work on this proposal for CTIA.

Once the research is completed and the results analyzed, recommendations will be presented both to the
FCC and to industry. During the research effort, where pertinent, statistically significant findings are
discovered, that information and possible recommendations will be provided to the industry as quickly
as possible.

To develop and implement the research, the Service will work in partnership with the communication
industry, other government agencies, the research community, NGOs, and the public to solve this
problem. We will work in partnership with the communication industry to voluntarily solve bird-kill
problems at communication towers, rather than solving the problem through regulatory or enforcement
means. To date, two partnerships have worked well and we will use these as models for future work with
the communication industry. In 1972, for example, representatives from the electric utility industry,
Federal agencies (including the FWS), and NGOs first met to address the problem of bird collisions and
electrocutions at electric power lines. In 1988, the Avian Power Line Interaction Commitiee (APLIC)
was officially created, the Service a founding member with several electric utilities. In 1975, the first
edition of Suggested Practices for Raptor Protection was published, with an update of Mitigating Bird
Collisions with Power Lines (APLIC 1994) more recently published. The electrocution avoidance
document, Suggested Practices for Raptor Protection on Power Lines (APLIC 19906) was just reprinted
in the Spring 2000. These publications speak to voluntary suggested practices to avoid bird collisions
and electrocutions: the guidance in these publications is voluntary.

In like fashion, the Avian Subcommittee of the National Wind Coordinating Committee was created in
1994, with the Service again a founding member. This partnership is in an embryonic stage compared to
APLIC, with the wind generation industry recently publishing a guidance document for conducting
research on avian/wind interactions (Anderson et al. 1999). Following necessary research, the intent also
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is to develop voluntary suggested practices for wind generators, similar to what has been done for power
lines.

To review and assess the current literature, rescarch, and methodologies for studying communication
towers, independent consultant Paul Kerlinger was contracted by DMBM to conduct a review dating
back to 1995, The review analyzed work in the United States, Canada, Europe, Australia, and New
Zealand. The document is publicly available on the Service's new web site,

hitp//migratorybirds. fws.gov/issuesftowers/review pdf.

The 1ssue before us today is unprecedented. The research about to be jointly conducted provides an
opportunity to determine what about a man-made structure attracts and not infrequently kills migratory
songbirds, and hopefully what we can do fo reduce or ideally eliminate the problem. Research
discoverics may also be applicable to other construction, including tall buildings, smokestacks, tall
monuments, wind turbine generators, utility towers, and other tall structures. Research learned about
bird behavior and movements will bikely till many gaps in our current information database. We'll better
be able to determine the status of some bird populations and determine the cumulative impacts of
communication towers on migratory songbirds. The benefits of the collaborative approach between
industry, academia, agencies, and the conservation community are many. Most importantly, this can be a
win:win situation for all parties and the resources concerned.
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ABSTRACT.—Autumnal migration was studied with high-resolution radar, ceilometer, and
daily census in the area of Franconia Notch, a major pass in the northern Appalachian Moun-
tains. Under synoptic conditions favorable for migration, broadfront movements of migrants
toward the south passed over the mountains, often above a temperature inversion. Birds at
lower elevations appeared to be influenced by local topography. Birds moving southwest
were concentrated along the face of the mountain range. Birds appeared to deviate their
flights to follow local topography through the pass. Specific migratory behavior was not as-
sociated with species or species groups. Under synoptic conditions unfavorable for south-
ward migration, multimodal movements probably associated with local flights were as dense
as the southward migrations described above. Avian migrants reacting to local terrain may
result in concentrations of migrants over ridge summits or other topographic features. Re-
ceived 29 November 1999, accepted 2 Novenmber 2000.

NORTH AMERICAN nocturnal migrants as ob-
served with radar, a light beam (ceilometer), or
by moon-watching appear to use broadfront
migration, moving in waves hundreds of kilo-
meters wide and rarely responding to features
of the terrain until they descend for landing
(Lowery and Newman 1966, Able 1972, Rich-
ardson 1972, Williams et al. 1977). Evidence for
deviation of nocturnal flights along features of
the terrain such as rivers, coastlines, or hills is
rare in North America (Richardson 1978a,
Bingman et al. 1982, McCrary et al. 1983). In
contrast to North America, moon-watching, in-
frared, and radar observations in Europe have
revealed birds deviating to follow coastlines,
river systems, and most obviously the Alps
(Eastwood 1967, Bruderer 1978, 1999; Bruderer
and Jenni 1988, 1990; Jellmann 1988, Liechte et
al. 1996, Bruderer and Liechte 1999). It is not
clear whether those differences are due to
North American birds relying more heavily on
fixed-heading orientation (Wiltschko and
Wiltschko 1978, Berthold 1990, Williams 1991,
Williams and Webb 1996) or to other factors.
Mountains, especially those presenting a bar-

5 E-mail: twillial@swarthmore.edu

¢ Present address: SE Group, Mountain View Cen-
ter II, 610 Main St., P.O. Box 2729, Frisco, Colorado
80443, USA,

rier transverse to the direction of migration,
would present the most critical test of theories
that posit fixed-heading migrations for North
American migrants. The behavior of nocturnal
migrants in mountainous areas is also impor-
tant for conservation issues because alpine ar-
eas are increasingly developed in North Amer-
ica for projects such as communication towers
and wind-powered generators.

Bruderer and his coworkers have observed
bird migration in the Swiss Alps (Bruderer
1978, 1996, Bruderer and Jenni 1988, 1990), but
the orientation and flight behavior of nocturnal
avian migrants in mountainous terrain has
been rarely studied in North America (Seilman
etal. 1981, McCrary et al. 1983). Radar is poorly
suited for use in mountainous areas due to ech-
oes from surfaces rising above the horizontal.
To study nocturnal migration in mountains, it
is necessary to use high-resolution short-range
radars and move the instruments either be-
tween nights, as was done by Bruderer and Jen-
ni (1990), or use a mobile radar and move it
rapidly between sites within a single night as
did Seilman et al. (1981). Alternatively, one can
use ceilometers or a number of moon-watching
stations as did Liechti et al. (1996). In side-by-
side tests, ceilometers and short range, high-
resolution radars produce highly correlated
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measures of direction and density of bird mi-
gration and survey a similar range of altitudes
above ground level (Williams et al. 1981, Bru-
derer 1999).

If birds use a variety of orientation systems
in North America, it would be important to
identify which species of birds use which sys-
tem. Birds observed with radar or ceilometers,
however, can rarely be identified to species
(Williams and Williams 1980). Changes in the
numbers of birds on the ground (diurnal cen-
sus) have been only weakly associated with
nocturnal radar or ceilometer observations
(Drury and Keith 1962, Nisbet and Drury 1967,
Williams et al. 1977, Bruderer and Jenni 1990).
Williams et al. (1981) paired radar, ceilometer,
and intensive mist-netting in southeastern
Massachusetts. Numbers of birds detected
with radar and ceilometers were highly corre-
lated with each other, but were not significantly
correlated with numbers of birds netted the
next morning.

The present study reports radar and ceil-
ometer observations of nocturnal migration in
the Franconia Range of the White Mountains of
New Hampshire and simultaneous daily cen-
suses of birds at several sites in a variety of hab-
itats. Those mountains are part of the Appala-
chian Mountain chain, which stretches from the
breeding grounds of numerous migrant species
in New England and Canada to wintering
grounds of many North American migrants in
the southeastern United States (see Fig. 1, in-
set). The Franconia Range runs northeast to
southwest and rises about 1,000 m from the
lowlands that stretch northwest to the Con-
necticut River. Franconia Notch is a pass that
runs roughly north to south through this bar-
rier (Fig. 1). The mountain range is large
enough to interrupt flight of birds, but low
enough that they can easily fly over it (East-
wood 1967, Williams et al. 1977).

Previous radar studies have shown two prin-
cipal directions of autumnal migration in New
England. Neotropical migrants move through
that area toward the south and southeast on a
route to Central and South America whereas
North American migrants move southwest par-
allel to the coastline (Drury and Keith 1962,
Williams et al. 1977). For the Neotropical mi-
grants, those mountains constitute the largest
mountain barrier on the route from Canada to
the North American coast and the Neotropics.
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FiG. 1. Franconia Notch in the White Mountains
of New Hampshire, 44°10'N, 71°41'W. The Franconia
Range of mountains stretches northeast to southwest
across the figure. Contour intervals are 330 m. The
floor of the notch (F) is flanked by Cannon Mountain
(C) and Mt. Lafayette (L). Greenleaf Hut (G) is lo-
cated on a shoulder of Mt. Lafayette. Nocturnal ob-
servation sites identified by number. Large circles
show maximum range for detection of birds by radar
at observation sites 1-4. At sites 3 and 4, significant
areas within this maximum were obscured by local
topography. Small circles indicate ceilometer obser-
vation at sites 5 and 6. Hatched areas indicate census
areas. Inset indicates location of Franconia Notch in
the Appalachian Mountain chain and movements of
Neotropical (southsoutheast) and North American
(southwest) migrants.

For the North American migrants, the moun-
tains form a major topographical feature par-
allel to their migration. If migrants were guid-
ed by fixed-heading orientation, we would
expect broadfront migration to move as a wave
up and over the mountains. If we found signif-
icant differences in the orientation of birds in
the lowlands and over the mountains, that
might indicate the existence of a second orien-
tation system based on topography.

METHODS

We performed daily point-count and area-count
censuses from near local sunrise to noon EST in the
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3 to 10 ha areas shown in Figure 1. We made obser-
vations in all but the most northern area daily from
26 August to 11 October 1992. From 22 August to 17
October 1993, we observed daily at the most north-
ern site. That was a mixed forest site in the lowlands
(400 m), which included coniferous and hardwood
forest, fields, and wetlands, 3 km northwest of the
Franconia Range. The ecology of the multiple sites
used in 1992 were as follows: the alpine sites around
Greenleaf Hut on the shoulder of Mount (Mt.) Lafay-
ette (1,300 to 1,400 m, see Fig. 1) and on the summit
of Cannon Mountain (1,300 m) included areas of al-
pine meadow, krumholtz, and alpine coniferous for-
est. All vegetation at those sites was <4 m high and
in most areas <2 m. Two lower elevation areas on the
floor of the northern end of Franconia Notch (650 m,
Fig. 1) included open fields, lake shore, and mixed
forest.

We restricted our analysis to species for which we
observed at least five individuals in one day. The 42
species of passerines and 2 species of woodpeckers
that met that criterion are listed in Appendix. A
group of Neotropical warbler species, which often
moved in mixed flocks in association with each other,
were treated as a single species for analysis. All the
species in Appendix, both migrants and nonmi-
grants, except for the Bay-breasted Warbler, the Wil-
son’s Warbler, and the White-crowned Sparrow,
breed within the study area and were observed at
lower densities during the breeding season.

The raw numbers of birds seen per day could not
be used as a measure of migratory activity, especially
in alpine areas. Local weather conditions ranged
from clear, windless days at 25°C to 15 m s~ winds,
snow and—10°C. To correct for fluctuations in num-
ber of birds counted due to changes in local weather,
we created an index of migratory activity. Each day’s
count of migrant species was expressed relative to
the abundance of nonmigrant species and then com-
pared with the previous day to produce a three-point
index of major change in numbers of migrants
(>50% change), minor change (50 to 21% change),
and stable numbers (<20% change).

Wind direction and speed, temperature, cloud cov-
er, and visibility conditions were recorded at ground
level for each site during both morning and noctur-
nal observations. We also obtained hourly surface
weather observations from the Fairbanks Museum in
St. Johnsbury, Vermont (37 km northwest of the
study site, elevation 175 m) and from the Mt. Wash-
ington Observatory (32 km northeast, elevation 2,068
m). We used surface and 850 mb weather charts and
our local weather measurements to code synoptic
weather on a five-point scale. The synoptic weather
code, based on Gauthreaux (1980), reflects the syn-
optic weather system that most strongly affects local
weather and does not always correspond to the syn-
optic feature geographically closest to the study area
on a given night. Wind velocity was too variable
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within the mountainous areas to permit reliable cal-
culation of headings from track and wind velocities;
we frequently recorded differences of 120° and 5 m
s~ within distances of 100 m. Measurements by local
meteorologists (Pat Gannon pers. comm.) indicate
that such large deviations are common up to 100 m
above ground level (AGL) in the study area. Thermal
inversions were identified directly by comparison of
temperature readings at different altitudes.

We observed nocturnal migration at two alpine
sites (site 5 at 1,396 m and site 6 at 1,315 m; see Fig.
1) by watching birds pass through a vertically di-
rected conical light beam, or ceilometer, as described
by Gauthreaux (1969) and Able and Gauthreaux
(1975). We observed with either 10 X 50 or 8.5 X 44
binoculars. On Cannon Mountain, we used a GE
Ceilometer bulb 100PAR64. At Greenleaf Hut, where
battery power was at a premium, we used a Custom
Accessories model 58886, 300,000 candle power spot-
light. Although beam width was not specified, tests
showed that the beam on this unit was narrower and
the range of detection similar to that of the ceilom-
eter bulb.

We made simultaneous observations with ceilom-
eter and radar for one hour on all 30 nights with suit-
able weather from 28 August to 10 October 1992,
starting one hour after civil sunset. Observations
were not made in rain, snow, or fog, or when the
cloud ceiling was less than 100 m AGL. On eight ad-
ditional nights without heavy rain in the same pe-
riod, we were able to observe with radar alone.
Gauthreaux (1969) and Able and Gauthreaux (1975)
report that the maximum altitude of detection of the
ceilometer we used is 500 m AGL for thrush-sized
passerines. We estimated that most birds we detect-
ed were between 10 and 300 m AGL based on image
size and rate of passage through the light beam.

We used a mobile, high resolution, modified ma-
rine radar to record nocturnal migration at sites 1, 2,
3, and 4 shown in Figure 1. The Furuno FR-8100 X-
band marine radar (peak power 10 kW, beam width
1.8 X 25°, antenna rotation 24 RPM) was operated at
0.91 km range and 0.08 us pulse length. The radar
was modified by tilting the antenna upwards 12.5°
above horizontal and was mounted on a van. Data
from the display of the radar were recorded on video
tape. We used a 30 s echo trail function allowing im-
mediate recognition of bird echoes on the radar
screen. Direction of movement was read with the
electronic bearing line to %2° To ensure that all az-
imuths of the radar display had an equal probability
of being detected, we began observations at 0° azi-
muth of the radar and moved constantly clockwise
to select the next track, always completing the full
360° before repeating an azimuth. The great majority
of tracks were separated by 100 m to 1 km. Those
tracks were not used to determine the density of mi-
gration (see below). '
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Radar observations started about one hour after
civil sunset and continued for 1-2 h to overlap the
ceilometer observations. At all radar sites, low trees
or hills near the radar were used as a radar fence to
reduce ground clutter and facilitate detection of
birds at short range (see Seilman et al. 1981). Site 1
(367 m) and site 2 (481 m) were free of major obscu-
ration, Site 3 (569 m) and site 4 (601 m) had strong
echoes from the east and west walls of the pass (see
Fig. 1), which restricted detection of birds to about
50% of the radar screen in those areas. Observations
were made for 5 min at sites 1, 2, and 4 and for 10
min at site 3, which was subdivided into four areas.
(The northwest and northeast quadrants of site 3
were north of the entrance to the pass and the south-
west and southeast quadrants were within the pass.)
The radar was moved between sites in less than 10
min and aligned to within 3° using reflective markers
at each site. Observations at each site were made at
least twice each night at intervals of ~45 min. That
technique provided samples ranging from 0 to 146
tracks (average = 29) at each site for each night. The
altitude of birds detected was estimated by the tech-
nique of Cohen and Williams (1980) using track cur-
vature as recorded on video tapes. That analysis in-
dicated that 90% of all birds were detected at an
elevation angle of <30°, Because the great majority
of birds were detected at <600 m range, we conclude
that 90% of all tracks were at <300 m AGL.

To determine relative migration density for the ra-
dar observations, we used an arbitrary index, “‘the
track density index.”” Video-tape records were re-
viewed and the number of tracks detected in a stan-
dard area of the radar screen was determined for
four, 30 s periods at each site. (The location of those
standard areas differed at each radar site.) In anal-
yses, we summed the total of those counts for all
sites for a night and termed that the “‘track density
index.”

It is unlikely that the ceilometer or radar data used
for analysis were contaminated by significant num-
bers of insect tracks. Gauthreaux’s (1969) ceilometer
technique minimizes insect observations. Insects
were detected by the radar, but they differed from
bird tracks in echo intensity, range of detection, and
straightness of track. All suspected insect tracks
identified by those criteria were excluded from our
analysis. Very few tracks reported in this study were
detected at <180 m range, thus further reducing the
risk of contamination by insects. We measured flight
speeds for tracks detected by our radar on seven
nights when wind velocity at all radar sites was <3
m s~% The average flight speed was 10.0 m 57" and
the range was from 4 to 22 m s”!. Larkin (1991) re-
ports that insect-like echoes detected with a tracking
radar had a mean flight speed of ~4 m 57" with a
range of 1 to 10 m s™}, whereas bird-like echoes had
a mean flight speed of ~11 m s~' with a range of 2
to 22 ms~!. Comparison of our flight-speed data with
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those of Larkin (1991) and with the flight speeds of
birds reported by Bloch and Bruderer (1982) and by
Raynor (1985) indicate that the great majority of ra-
dar tracks reported in this study were of passerine
birds. Larkin (1991), however, found that insects
dominated the radar echoes on nights with winds
unfavorable for bird migration; thus, it is possible
that we detected insects when winds were from the
south and we were not able to compute airspeeds
due to turbulent wind conditions.

Parametric statistics were not used in the analysis
of directions because of marked deviations from cir-
cular normal distributions. Analysis of directional
data followed Batschelet’s (1981) nonparametric x?
test, which is a contingency table with rows consist-
ing of the bins of track directions shown in our cir-
cular histograms and columns for the criteria to be
tested. In all x? tests, rows or columns were summed
if expected values were <5. Wide separation of
tracks used for directional data satisfies the require-
ment for independence of data points. No one obser-
vation dominated the analyses as the maximum
number of tracks at any site for any night was 146
(1.7%) of the total of 8,668 tracks. The x? test will de-
tect significant differences due to any association be-
tween directional distribution and criteria. Especial-
ly in tests with large n, significant differences may
not be due to a shift in the modal direction(s) of
tracks but to differences in dispersion around the
modes or to numbers of tracks in. nonmodal direc-
tions. To control for that effect we used a second
method. Before any other analyses were performed,
we scored each night of migratory behavior as one of
four patterns of track directions. Southward (S)
movements often had a second modal direction to
the southeast. Southwestward (SW) movements of-
ten had a second mode to the south. Eastward and
westward (E-W) patterns were usually scattered but
with modes to the east or west, or frequently to both
directions. Northward (N) patterns had modal di-
rections ranging from northwest to northeast. We
then used x? tests to compare the distribution of
nightly patterns with criteria to be tested. That meth-
od suffered from the necessity of qualitatively scor-
ing each night as one of four types of migratory
behavior.

RESULTS

Direction and density of nocturnal migrants
detected with radar and ceilometers were com-
pared with changes in species counts from dai-
ly censuses. We first describe diurnal census
data and then nocturnal observations before
proceeding with comparisons.

Duaily census.—Daily censuses of birds were
made at locations shown in Figure 1. We distin-
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Fic. 2. Daily census of most numerous species for

all major migrant status groups we observed in the
area of Franconia Notch, New Hampshire in 1992
and 1993 (see Appendix A for other species). Solid
squares (alpine) are data from observations at 1,300~
1,400 m elevation (see text for habitat descriptions).
Open squares (valley) are data from observations at
500~600 m elevation. Neotropical Warblers do not in-
clude Yellow-rumped Warblers. High counts in late
September included in early migrants are Blackpoll
Warblers which are mid-season migrants but are in-
cluded in Neotropical warbler group.

guished five status groups of birds (described
below) based on these. Appendix gives the sta-
tus of each of the 42 species used in analysis
and daily average and maximum counts of
birds for each species at alpine and low-eleva-
tion areas. Daily counts for the most numerous
species in each status group arve given in Figure
2. Early migrants consisted of warblers and
small numbers of other passerines that showed
peak numbers at valley locations in August and
early September and then decreased in mid
September (Fig. 2, Early). Yellow-rumped War-
blers at alpine locations were the most numer-
ous midseason migrants. They increased in
numbers in early to mid September and de-
creased in mid to late September (Fig. 2, Mid-
season). Blackpoll Warblers, mid-season mi-
grants, were included with other Neotropical
warblers in Figure 2 (Early) and show up as
peaks in mid and late September. Late-season
migrants, primarily American Robins and
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Dark-eyed Juncos at valley locations, increased
in September and early October and did not de-
crease during the period of our observations
(Fig. 2, Late). Altitudinal migrants, mainly
White-throated  Sparrows and  Golden-
crowned Kinglets (Regulus satrapa), shifted
from alpine to low-elevation areas (Fig. 2, Al-
titudinal). Dark-eyed Juncos (Fig. 2, Breeding
+ migration) illustrate the interaction of sev-
eral factors: an alpine breeding population in
August was joined at alpine sites by migrants,
formed large flocks and moved between alpine
and valley sites depending on weather condi-
tions. At each site, we also defined a group of
“nonmigrant’” species that did not show any
significant change in numbers during the pe-
riod of our observations, although those spe-
cies may migrate in other areas or later in the
season. Blue Jays, Black-capped Chickadees,
nuthatches, Song Sparrows, and Evening
Grosbeaks constituted the majority of the non-
migrant birds.

Simultaneous censuses in alpine and low-el-
evation communities revealed major differenc-
es in the numbers of migrants. Most migrant
species arrived and departed at different times
in those areas (Fig. 2). Alpine migrants con-
sisted primarily of Yellow-rumped Warblers
with smaller numbers of Bicknell’s Thrushes
and Blackpoll Warblers. Most other early and
midseason migrants, including warbler species
migrating to the Neotropics, were seen in
greater numbers at lower elevations although
small numbers were often seen at alpine sites
the morning after a migration. Late-season mi-
grants such as American Robins appeared pri-
marily at lower elevations during October (Fig.
2, Late).

Migratory activity, scored on a three-point
migration index (see above), was associated
with changes in synoptic weather conditions
over the study area. Synoptic weather was cod-
ed on a five-point scale illustrated in Figure 3B
and described in Table 1. Heavy migration as
indicated by large changes in numbers of mi-
grants was associated with weather code 1. Mi-
nor changes in numbers of migrants were as-
sociated both with synoptic weather code 2 and
with codes 4 and 5. Stable numbers of migrants
were associated with weather code 3 (x* =
12.70, df = 4, P = 0.0129).

Site-to-site fluctuations during periods of
overall stable populations and shifts from al-
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F1G. 3. A. Distribution of all tracks scored for di-
rectional data in 1992. B. Synoptic weather codes,
geostrophic wind direction, areas likely to have rain,
and distribution of track directions presented on a
schematic synoptic weather map. See Table 1 for
weather conditions associated with synoptic codes.
C. Distribution of tracks under two conditions of
overcast. Circular histograms give frequency of track
directions in 20° bins. N of tracks followed by (n of
nights) are given near histograms. Note n of tracks
does not accurately represent density of migration,
see text for independent density measurement.

pine to low-elevation areas (Fig. 2) indicate lo-
cal movements within the study area. On sev-
eral occasions, we could watch large flocks of
Dark-eyed Juncos arrive at a census area, move
through it, and then fly to another area at least
0.5 km away. We also observed that a sudden
local abundance of food, such as outbreaks of
lepidopteran larvae in birch stands (Betuls
spp.), attracted warblers in sufficient numbers
to suggest movements over several kilometers
to the feeding area.

Radar and Ceilometer observations.—Radar and
ceilometers revealed large numbers of mi-
grants passing through our study area. A total
of 8,668 tracks of birds were scored for analysis
of flight direction and 4,471 tracks were scored
to determine density of migration (see above).
There were no significant differences in the av-
erage density of migration at the four radar
sites when numbers were adjusted for site spe-
cific obscuration of the radar (see above). The
maximum density of birds detected with the
ceilometers was 215 birds per hour at site 5. The
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maximum density detected with the radar was
151 tracks in four, 30 s periods at site 2 or 4,530
tracks per hour detected in an area of ~160,000
m? The same radar and ceilometer equipment
operated in September and October for four
years (1994, 1995, 1997, and 1999) in relatively
flat terrain in Swarthmore, Pennsylvania, did
not record migrations as dense as those.

Although we lacked the ability to determine
altitude accurately, it was our impression that
on nights of heavy southward migration over
the two ridge sites (5 and 6) there were excep-
tional numbers of migrants at 2 to 30 m AGL.
The density was such that observers without
binoculars could often see birds at close range
in the relatively dim light scattered from the
ceilometer. We have not seen as many low-fly-
ing birds in other observations with ceilome-
ters over level terrain.

The distribution of all track directions ob-
served with radar and ceilometers for all sites
was bimodal with similar numbers of birds

modal directions correspond to southwest
movement parallel to the face of the Franconia
Range and by extension along the Appalachian
Mountains in general, and a southsoutheast
movement across the mountains toward the At-
lantic Ocean (see Fig. 1). Multimodal distribu-
tions of direction were common at all levels of
analysis from single 5 min observation periods
to summed data for all nights. Tracks were not
usually distributed around a preferred direc-
tion but instead suggested two or more pref-
erences as above,

Synoptic weather pattern was a major factor
in orientation and density of nocturnal migra-
tion. Synoptic weather codes 1 and 2 (Fig. 3B,
Table 1) are favorable for southward migra-
tions. We found migration generally heavy and
toward the south or southwest on these nights
(Fig. 3B, Table 1). Density measurements in Ta-
ble 1 are based on a 2 min density sample, not
the number of tracks scored for direction. The
greatest number of birds detected by radar and
ceilometers was moving south with smaller
numbers moving southwest (Fig. 3B). On
nights with synoptic code 2, the radar recorded
somewhat lower densities of tracks and the di-
rections of bird movements were about evenly
distributed between south and southwest (Fig.
3B, Table 1). Synoptic codes 3, 4, and 5 repre-
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TasLE 1. Change in the numbers of migrants detected overnight and nocturnal migratory behavior asso-

ciated with five synoptic weather codes.

Weather Code 1 2 3 4 5
Synoptic feature that most af- North or west  Near center ~ Westofa South or South of a
fected local weather of a cold of a high® high? east of a warm

front cold front front
Typical wind (large local var- North moderate Calm or light South light to South light to  South light to
iation) to strong north to moderate moderate moderate
west
Census (1992 + 1993) 1 of
nights with:
Large changes in n of mi- 9 8 2 2 1
grants
Minor changes in 1 of mi- 7 8 8 2 2
grants
Stable 11 of migrants 0 4 8 2 0
Radar and ceilometer (1992)
n of nights 6 12 13 4 3
Density (track density index)
Maximum 199 259 185 148¢
Minimum 127 24 31 24¢
Average 169.7 114.5 124.0 66.7¢
Standard deviation 26.6 76.9 48.4 46.3¢
n of nights with track
pattern®
South 2 2 0 0 0
Southwest 4 9 1 0 0
East-west 0 1 11 2 2
North 0 0 1 2 1

* Center of high pressure.

> Most nights had multimodal track distributions. See methods for definitions of track patterns.

<Summed data for weather codes 4 and 5.

sent conditions unfavorable for southerly mi-
grations. Under those weather conditions,
tracks were widely scattered or moving gen-
erally north, but the density of birds aloft was
often as high as for southward migration, es-
pecially for weather code 3. On nights with
weather code 3, radar and ceilometers showed
a broad spread of track directions with the
greatest numbers moving southwest (Fig. 3B).
Synoptic code 4 was accompanied by bird
movements to both the southwest and the
northwest (Fig. 3B). In synoptic code 5 (Fig.
3B), tracks were directed primarily northwest.
Analysis of variance showed a significant dif-
ference in track-density index for the weather
codes (F = 3.62, P = 0.023). Pairwise compar-
isons of density indicated significant differenc-
es at P < 0.05 only for weather codes 1 versus
combined 4 and 5, and 3 versus combined 4 and
5. There were no significant differences in den-
sity between codes 1, 2, and 3. The distribution
of track direction (Fig. 3) was significantly dif-

ferent for the five synoptic weather codes (x* =
1,790, df = 68, P < 0.0001).

In addition to analyzing summed tracks for
all nights, we also investigated whether the
nightly pattern of movement was associated
with synoptic weather by scoring each night in
one of four patterns (Table 1). Synoptic codes 1
and 2 were associated with nightly modal di-
rections to the south or the southwest whereas
synoptic codes 3, 4, and 5 were associated with
nights having modal track directions toward
the north, east, or west (x> = 30.4,df =1, P =
0.0001).

On the six nights with more than 90% over-
cast, we recorded more scattered tracks than on
clear or partially overcast nights (x? = 440, df
= 17, P < 0.0001; Fig. 3C). There was no sig-
nificant difference in track density index: the
average for overcast nights was 92.8 + 67.7, and
for partial or clear nights 122.3 + 61.5 (F =
1.127, P = 0.295). View of the stars or sky was
not necessary for orientation. On both overcast
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nights with synoptic code 1 or 2, tracks were
directed southwest. On the two nights with
synoptic codes 4 or 5, tracks were directed
northwest to northeast. On two nights with
code 3, tracks were generally southwest. The
multimodal nature of the distributions and the
small number of overcast nights prevented our
testing whether downwind flight was more
common under overcast.

The effect of topography on direction of bird
movements was investigated by comparing si-
multaneous observations made in lowlands
north of the mountains, within the mountain
pass, and on ridges above the pass. Patterns of
tracks recorded at six nocturnal cobservation
sites shown in Figure 1 were significantly dif-
ferent (x* = 1,686, df = 85, P <2 0.0001). At sites
1 and 2 in the lowlands, modal direction of
movement was southwest, whereas within the
mountains (sites 3, 4, 5, and 6) the most com-
mon direction was southsoutheast. The differ-
ences in orientation within our study area were
most clearly shown when we considered the
behavior of birds under each type of synoptic
weather. In the following discussion, we will
refer to birds detected at sites 1 and 2 (Fig. 1)
as above lowlands northwest of the Franconia
Range, or "“above the lowlands.” Birds detected
at sites 3 and 4 are within the pass (Franconia
Notch) and its northern approaches and will be
termed “in the pass,” and birds seen at sites 5
and 6, on ridge tops about 660 m above the
pass, will be referred to as “above the ridges.”
Sites 3, 4, 5, and 6 together will be called "“in
the mountains.”

Under synoptic code 1, birds above ridges
and in the pass were moving primarily south-
southeast, whereas birds above the lowlands to
the northwest of the mountains were moving
primarily southwest with smaller numbers of
birds moving south (Fig. 4). These differences
are unlikely to be due to altitude alone because
sites 2 (in the lowlands) and 3 (in the pass) dif-
fered by only 88 m, considerably less than the
300 m altitude range of the radar.

For synoptic code 2, we also observed pre-
dominantly southsoutheast movements above
ridges and in the pass and southwest move-
ments above lowlands (Fig. 4). Unlike code 1
weather conditions, we also found large num-
bers of birds moving southwest within the pass
and over the western ridge area. Winds were
near calm at almost all sites; on only two nights
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FiG. 4. Distribution of tracks of nocturnal mi-
grants at six observation sites in Franconia Notch,
New Hampshire, on nights scored for synoptic
weather codes as indicated (see text). Inset shows
area of general synoptic pattern, Circular histograms
give frequency of directions in 20° bins of all scored
tracks on these nights. The two most southerly his-
tograms show ceilometer data taken at 1,300 and
1,400 m; all others are from radar at 500600 m. N of
tracks given for all histograms; circle indicates in-
sufficient data for analysis, 1 of nights given in Table
1 and Figure 3. Note n of tracks does not accurately
represent density of migration, see text for indepen-
dent density measurement.

did we record winds >4 m s~ and then only on
ridges. On four of the 12 nights scored synoptic
code 2, winds were calim at all our observation
sites and at all other meteorological stations in
the area and, thus, orientation was not due to
downwind orientation. All of those nights
showed patterns of track directions similar to
those shown in Figure 4 for weather code 2.
The difference between birds moving within
the mountains and those moving along the
north slope of the range was most pronounced
in the subareas of site 3 (see above) at the en-
trance to the pass (Fig. 1). For summed data
from weather codes 1 and 2, tracks north of the
entrance to the pass showed a bimodal distri-
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bution with about half the birds moving into
the pass (mode = 170°) and half moving across
the entrance (mode = 230°). Within the pass,
tracks showed a unimodal distribution cen-
tered around 180°,

Differences in modal track directions be-
tween the lowlands and the mountain sites
were associated with presence of thermal in-
versions. We recorded thermal inversions on 11
nights with synoptic weather codes 1 or 2.
Winds on those nights were calm to light over
the lowlands and on the floor of the pass, and
typically 5 to 12 m s! from the north at ridge
summits. On 9 of these 11 nights, the pattern of
migration at lowland and mountain sites had
different modal directions; on 2 nights they had
the same pattern. Of the seven nights without
inversions, five showed the same modal pat-
terns for lowland and mountain sites and only
two showed differences (x* = 5.1, df = 1, P =
0.02). The differences in track direction above
and below the inversion in most cases could be
ascribed to differences in wind velocity, but on
three nights with inversions winds were re-
corded as calm at all locations in the area, as
described above. On all these nights, we re-
corded differences in track directions between
lowlands and mountain sites which were not
due to differences in wind velocity.

Synoptic code 3 resulted in widely scattered
tracks at all sites (Fig. 4). In many cases, often
on the same night, birds appeared to move in
almost opposite directions at neighboring sites.
Movements above lowlands were primarily
northeast and southwest parallel to the moun-
tain range, In the pass and above ridges, move-
ments often did not follow contour lines and it
was difficult to discern any influence of local
topography on direction of movement. Local
winds for those observations were calm or <8
m s7! southerly.

Under synoptic codes 4 and 5, ridge sites
were usually obscured by clouds, but on two of
eight nights there were sufficient breaks in the
clouds to use the ceilometers; a total of only
three birds was seen on both nights indicating
a paucity of migrants at those altitudes. In the
pass, birds were moving northwest. Move-
ments above lowlands were widely scattered.
We conclude that those conditions, generally
favorable for northward (spring) migration,
were associated with north or northwest move-
ments at low elevation and few birds flew at
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>1,000 m altitude. Winds were southerly at 5 to
8 m s7L. (No statistical test was done combining
sites and weather codes because both summed
sites for all weather codes and summed weath-
er codes for all sites gave significant differences
[see above] and we wished to avoid repeated
tests.)

On a few occasions, we observed birds in
process of encountering a change in wind con-
ditions without appearing to change orienta-
tion. Within the pass itself, we repeatedly ob-
served tracks of birds that moved south into the
pass and then appeared to slowly retrace their
path northward. These “‘retro’” birds (Larkin
and Thompson 1980) were seen on nights when
strong south winds were recorded in the moun-
tains, but not north of the Notch. We interpret-
ed those tracks as birds encountering strong
south winds and then being blown backwards
without reorienting their flights. On 17 Sep-
tember 1992, we were able to directly observe
the phenomenon with a ceilometer. A passerine
entered the light beam at Cannon Mountain as
it encountered the southerly wind above the
summit. The bird maintained its southward
heading, beating its wings steadily without
making forward progress. It then began to
move slowly backwards still heading south and
beating its wings until it disappeared.

Comparison of diurnal and nocturnal observa-
tions.—Changes in diurnal census data were
associated with specific patterns of nocturnal
migratory behavior observed by radar and ceil-
ometer. Density of bird tracks detected with ra-
dar, however, was not reduced on nights when
the census data indicated stable numbers of mi-
grants in the area. Major changes in number of
migrants on the ground, as indicated by the mi-
gration index for diurnal census data, were as-
sociated with southwest and southward move-
ments the previous night as shown in Figure 5.
Average track-density index was 123.4 *+ 57.4
on these nights. Minor changes in diurnal mi-
gration index were associated with nocturnal
southwest or southward movements at all sites
and an average density index of 107.5 * 68.5
tracks. At the lower elevation sites, there were
also significant numbers of tracks moving
north (Fig. 5). When the diurnal migration in-
dex indicated stable numbers of migrants, noc-
turnal movements were generally scattered
(Fig. 5.) with an average density index of 141.2
*+ 59.3. Analysis of variance showed no signif-
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Fic. 5. Distribution of tracks of nocturnal migrants in Franconia Notch, New Hampshire, for three levels of
migratory index derived from census counts the next morning: major changes in relative numbers of migrants
from previous day (16 nights), minor changes (15 nights), and no discernible change (7 nights). Circular his-

tograms as in Figure 4.

icant difference between the density of tracks
under the three migratory index conditions (F
= (.661, P = 0.523). The Batschelet x* test
showed a significant association between those
migration-index categories and direction of mi-
grants recorded at all nocturnal observation

with modal track patterns of south, southwest,
or north were associated with large or moder-
ate changes in diurnal census, whereas nights
with modal track patterns east-west were as-
sociated with. minor changes or stable numbers
of migrants (x* = 9.2, df =2, P = 0.01).
Comparison of census results and nocturnal
observations did not indicate an association of
orientation behavior with either specific species
or species groups. Daily census of birds indi-
cated three migratory periods during our ob-
servations (Fig. 2): early migrants (largely Neo-

tropical warblers), mid-season (primarily
Early Mid Season Late
949 (3) 1471 (6) 1216 (8)

A A

Fic. 6. Track distributions on nights with weath-
er code 1 or 2. Total of all radar and ceilometer sites
for early, mid-season and late migratory periods as
defined by daily census data. Circular histograms as
in Figure 3.

Yellow-rumped Warblers), and late (mostly
robins and juncos, Fig. 2). There were signifi-
cant differences between the density of mi-
grants recorded by radar during the three pe-
riods. The early period was relatively light with
an average track-density index of 86.9 % 63.2.
In midseason, radar recorded a higher density,
average 154.0 = 42; late season decreased to an
average of 82.3 * 60.4 (ANOVA: F = 8.05, P =
0.0013). Those periods did not correspond to
marked differences in distribution of nocturnal
migrant track directions as seen on radar and
ceilometer. We selected nights with synoptic
code 1 or 2 to obtain greatest probability of de-
tecting southbound migrant birds rather than
birds moving locally. All three migratory pe-
riods showed patterns of tracks at each site sim-
ilar to those shown for codes 1 and 2 (Fig. 4),
and therefore we summed all sites for analysis
(Fig. 6). All three seasonal categories showed
the same southwest and south—southeast mod-
al track directions. The Batschelet x2 test
showed a significant association between the
distribution of track direction and migratory
period (x? = 157, df = 30, P < 0.0001), but those
differences were due to relatively minor differ-
ences in numbers of tracks in each of the south
and southwest direction bins rather than a pro-
nounced shift in any major directional tenden-
cy. Analysis of nightly patterns of migration
supported this conclusion. There was no sig-
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nificant association between nights with modal
directions to the south versus soutwest and
season, or with any group of species in diurnal
census counts.

DISCUSSION

The combination of high-resolution radar,
ceilometers, and daily ground counts at multi-
ple sites provided a view of autumnal migra-
tion through complex topography at a resolu-
tion not previously attained in North America.
The lowest 300 m of bird migration (which we
observed) probably represent the most dense
stratum of nocturnal migrants (Eastwood 1967,
Able 1970, Bruderer and Jenni 1988). Direction
of movements we observed at low altitude
agree well with those observed at greater alti-
tudes by Drury and Keith (1962) and Williams
et al. (1977) using surveillance and weather ra-
dars on Cape Cod. Primary directions of move-
ment in both those studies were to the south-
west and south-southeast. Drury and Keith
(1962) interpreted those as movements along
the New England coastline (southwest) and
away from the coast, over the Atlantic Ocean.
We found those same primary directions of
movement 120 km inland. As in previous radar
studies in North America, we found synoptic
weather to be the most important factor in
stimulating and maintaining autumnal migra-
tion. Southward migration is heaviest west of a
cold front and east of a high-pressure center.
Southward movements are less dense west of
high pressure and after passage of a warm
front (Drury and Keith 1962, Lowery and New-
man 1966, Richardson 1972, 1978b; Williams et
al. 1977, Able 1980). Our results differ from
those studies primarily in the high density
movements we recorded at low altitudes dur-
ing periods of unfavorable weather, such as
weather code 3 (compare Richardson 1978b).
That difference is not entirely due to low alti-
tude of migrants we observed. Able (1973) also
observed low-altitude migrants in the south-
eastern United States, but did not record dense
movements under unfavorable conditions. Our
observations were made within breeding areas
of most species we used for analysis. We also
ended the study before killing frosts removed
most insects from the area. Our diurnal obser-
vations suggested movement to abundant food
sources and avoidance of hazardous local
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weather conditions, as well as southward mi-
gration, as a reason for movement. Richardson
(1982) reviews other possible interpretations of
reverse migration and Willilams and Webb
(1996) have shown the importance of search be-
havior in evolution of bird migration in North
America. Our observations suggest that such
movements are performed at night perhaps to
avoid predation or to maximize feeding oppor-
tunities during the day. Alerstam (1978), Lind-
strom and Alerstam (1986), and Lindstrom
(1990) reached similar conclusions for migrants
in northern Europe.

The principal difference between our results
and those of previous studies in North America
is departure from broadfront migration. We
found clear differences in distribution of track
directions above lowlands northwest of the
mountains and within the mountains. It is our
interpretation that those differences in direc-
tion of migration may be due to both topogra-
phy and altitude, but not to local winds. Dif-
ferences between orientation in lowlands and
within Franconia Notch are probably due at
least in part to topography. Sites are too close
in altitude for differences to be due to elevation
alone. Birds appear to move southwest along
the face of the Franconia Range and deviate
southward as they move through the pass. That
is especially evident at site 3 where birds out-
side the entrance moved southwest and birds
within the pass moved primarily southsouth-
east. Altitude may play a more important role
in simultaneous southwest movement of birds
above lowlands and southward movements
over the mountain ridges often observed dur-
ing synoptic weather codes 1 and 2. We inter-
pret those data as two strata of migrating birds
often separated by a thermal inversion. The
lower layer in lowlands and valleys moves pri-
marily southwest and the upper layer moves
south or southeast. Depending upon altitude of
the inversion, the upper layer may move up
and over the mountain ridges in broadfront mi-
gration or may flow along the contours of the
pass. Persistence of those patterns under calm
wind conditions argues against downwind ori-
entation to local wind conditions as the source
of differences.

Our results are similar to extensive radar, in-
frared, and moon-watching studies within the
area of the Alps in western Switzerland. Bru-
derer and Jenni (1990) found that although au-
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tumnal migration is broadfront in the sense
that birds are moving over the entire area in the
same general direction, land forms have a sig-
nificant guiding effect. Birds within mountain
valleys flying at 30 to 1,000 m AGL were more
influenced by topography and showed more
variability in direction over the study area than
were those above 1,000 m AGL. When ap-
proaching the Alps, birds flying at <1,000 m
tend to deviate to fly parallel to mountain ridg-
es unless those ridges are more or less perpen-
dicular to their flight. Birds moving above
1,500 m and those meeting ridges perpendic-
ular to their flight direction tend to fly over
ridges in broadfront migration (Bruderer 1978,
1996; Bruderer and Jenni 1990). Southward mi-
grating birds encountering the Alps deviate
their flight southwest and move parallel to the
face of the mountain range with smaller num-
bers penetrating through passes in the moun-
tains (Liechti et al. 1996, Bruderer and Liechti
1999). Other similarities between our work and
Bruderer’s include an increased effect of topo-
graphical cues in unfavorable winds, dense
movements in seasonally inappropriate direc-
tions, and retro flights of birds encountering
strong winds as they crest a ridgeline (Bruderer
1999). Liechti and Bruderer (1995) also found
birds responding to topography over high-
lands of southern Israel although the effect was
not as pronounced as in the Alps. McKernan
and his coworkers used ceilometers in moun-
tain passes of southern California and found
that “. . . topographic relief (mountain passes)
have greater magnitude [of migration] than
other sites without relief (e.g. Mojave and Col-
orado Deserts). Mean angles for those noctur-
nal migrants within the topographic relief
were aligned with the orientation of the relief.”
(R. McKernan pers. comm.).

Arrivals and departures of birds inferred
from our diurnal visual census were clearly re-
lated to nocturnal flight behavior as observed
with ceilometers and radar Southward or
northward nocturnal movements were more
clearly associated with changes in ground
counts than in previous studies (Nisbet and
Drury 1967, Williams et al. 1981). That was
probably due to our summing data from sev-
eral sites for nocturnal observations and sev-
eral widely separated, ecologically diverse ar-
eas for diurnal census counts.
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Our observations suggest a range of orien-
tation techniques for nocturnal migrants de-
pending upon weather conditions. Broadfront
migration and observations of retro birds un-
der synoptic codes 1 and 2 suggest fixed-head-
ing orientation. Local flights and altitudinal
movements under weather codes 3, 4, and 5,
and reaction to topography of the Franconia
Range and the mountain pass under all weath-
er conditions suggest importance of land forms
in other phases of orientation. Able (1982) also
found differences in orientation depending on
weather conditions, but he found birds exhib-
iting downwind orientation under conditions
of overcast. A definitive test of importance of
local wind direction was not possible for our
data because wind direction and speed often
differed greatly over the range of a single radar
site or within the altitude range of the radar or
ceilometer. However, synoptic weather codes
predicted patterns of migration even in calm
winds and we often observed a multimodal
distribution of simultaneous tracks at a single
site, presumably under similar wind condi-
tions. Birds migrating through the turbulent
and unpredictable wind conditions in moun-
tains might find it dangerous to rely on down-
wind flight for orientation. Although local
winds are relatively constant over flat terrain,
birds migrating through the Franconia Range
might benefit from using a more reliable fea-
ture such as synoptic weather or topography.

We were not able to relate nocturnal migra-
tory behavior to specific species or groups of
species with similar migratory goals, such as
Neotropical warblers. Ground counts revealed
that was probably because both Neotropical
and North American migrants responded sim-
ilarly to synoptic weather stimuli for migration.
Both early and midseason migrations con-
tained birds heading for both the Neotropics
(southsoutheast) and southern North America
(southwest), for example movements in late
September contained not only Yellow-rumped
Warblers and Northern Flickers, but also Black-
poll Warblers and Bicknell’s Thrushes. Aler-
stam (1996) presents evidence for a range of
orientation techniques across a much broader
taxonomic spectrum than our birds, which
were primarily passerines.

Our observations and those of Bruderer and
his coworkers indicate that broadfront migra-
tion should not be assumed for the passage of
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avian migrants over mountainous areas (Bruder-
er 1996, Liechte et al. 1999). That is important for
evaluation of structures such as wind-powered
electrical generators or communication towers on
ridge lines. Although our studies were not de-
signed to observe concentration of migrants at to-
pographical features, reaction of migrants to to-
pography that we did observe suggested such
concentrations during both favorable and unfa-
vorable conditions. Concentrations could result
either as birds moved along a corridor, such as a
pass or ridge line, or they could result from birds
moving up and over a ridge meeting migrants al-
ready at that altitude and thus producing large
numbers of birds a few tens of meters above the
ridge summit. Our ceilometer observations of
large numbers of birds near crests of ridges are
particularly relevant in that regard.
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APPENDIX. Bird species with five or more birds observed in one day during 1992 and 1993 census. Status,
and average and maximum numbers of birds per day at alpine and valley sites. Status codes: e = early, |
= late, m = midseason, n = nonmigrant during study period, a = altitudinal migrant.

Alpine Valley
Common name Scientific name Status  Av Max Av Max

Yellow-bellied Sapsucker Sphyrapicus varius n 0 0 0.26 6
Northern Flicker Colaptes auratus m 0.04 2 0.96 49
Blue-headed Vireo Vireo solitarius n 0 0 0.53 7
Red-eyed Vireo Vireo olivaceus e 0 0 0.29 7
Blue Jay Cyanocitta cristata n 3.93 13 10.69 33
American Crow Corvus brachyrhynchos n 0 0 2.98 13
Common Raven Corvus corax n 1.32 11 1.20 6
Black-capped Chickadee Poecile atricapillus n 2.65 17 10.09 38
Boreal Chickadee Poecile hudsonicus n 13.8 26 0 0
Red-breasted Nuthatch Sitta canadensis n 1.69 5 2.09 10
White-breasted Nuthatch Sitta carolinensis n 0 0 1.09 5
Golden-crowned Kinglet Regulus satrapa a 7.07 27 0.62 11
Ruby-crowned Kinglet Regulus calendula a 313 22 0.60 8
Bicknell’s Thrush Catharus bicknelli e 0.84 11 0 0
Hermit Thrush Catharus guttatus n 0.02 1 0.62 5
American Robin Turdus migratorius 1 0.27 2 4.07 28
Cedar Waxwing Bombycilla cedrorum e 0 0 0.57 11
Neotropical warbler group see below 3.27 18 3.44 33
Yellow-rumped Warbler Dendroica coronata m 21.6 68 2.50 30
Common Yellowthroat Geothlypis trichas e 0 0 1.60 13
Chipping Sparrow Spizella passering e 0.16 3 2.36 18
Song Sparrow Melospiza melodia n 0 0 7.38 27
White-throated Sparrow Zonotrichia albicollis a 6.98 21 4.04 34
White-crowned Sparrow Zonotrichia leucophrys 1 0.16 2 0.029 5
Dark-eyed Junco Junco hyemalis 1 16.80 60 242 50
Purple Finch Carpodacus purpureus n 0 0 0.50 8
American Goldfinch Carduelis tristis n 0.13 3 0.093 8
Evening Grosbeak Coccothraustes vespertinus n 0 0 3.16 30
The following Neotropical warblers were treated as a single group.

Tennessee Warbler Vermivora peregrina e 0.09 2 0.52 2
Nashville Warbler Vermivora ruficapilla e 0 0 0.20 3
Yellow Warbler Dendroica petechia e 0.09 2 0 0
Chestnut-sided Warbler Dendroica pensylvanica e 0 0 0.13 6
Magnolia Warbler Dendroica magnolia e 0.60 9 0.38 5
Black-throated Blue Warbler Dendroica caerulescens e 0.12 2 0.38 5
Black-throated Green Warbler Dendroica virens e 0.09 2 0.84 9
Blackburnian Warbler Dendroica fusca e 0.13 2 0.22 4
Bay-breasted Warbler Dendroica castanea e 0 0 0.02 1
Blackpoll Warbler Dendroica striata m 1.27 10 0.22 5
Black-and-white Warbler Mpniotilta varia e 0.04 1 0.11 4
American Redstart Setophaga ruticilla e 0 0 0.27 4
Ovenbird Seiurus aurocapillus e 0.02 1 0.09 2
Wilson’s Warbler Wilsonia pusilla e 0.04 2 0.04 1
Canada Warbler Wilsonia canadensis c 0 0 0.23 3
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