
1 IN THE SAN BERNARDINO COUNTY TRIAL COURT DISTRICT
SAN BERNARDINO DIVISION, COUNTY OF SAN BERNARDINO

2 STATE OF CALIFORNIA

3

4 CENTER FOR BIOLOGICAL )
DIVERSITY,

5
PETITIONER, )

6 )
-vs- ) No. BCVBS 09950

7 )
COUNTY OF SAN BERNARDINO, )

8 )
9 RESPONDENT.

10

ii REPORTER’S TRANSCRIPT OF ORAL PROCEEDINGS

12 BEFORE THE HON. JOHN P. VANDER FEER, JUDGE

13 DEPARTMENT S-37

14 SAN BERNARDINO, CALIFORNIA

15 APRIL 29, 2011

16

17 APPEARANCES:

18
FOR THE PETITIONER: INGRID BROSTROM

19 BRENT NEWELL
Attorneys at Law

20

21
FOR THE RESPONDENT: BART BRIZZEE

22 Attorney at Law

23 FOR REAL PARTY IN INTEREST:JENNIFER GUENTHER
Attorney at Law

24

25 Reported by: KATHY E. SELLERS
Official Reporter

26 CSR No. 4420

KATHY E. SELLERS, CSR
PHOTOCOPYING OF TRANSCRIPT PROHIBITED PURSUANT TO GOVERNMENT CODE 69954(D)



1

1 SAN BERNARDINO, CALIFORNIA; FRIDAY, APRIL 29, 2011

2 DEPARTMENT NO. S -37 HON. JORN P. VANDER FEER, JUDGE

3 P.M. SESSION

4

5 ThE COURT: Biological Diversity versus County of San

6 Bernardino, et al; BCVBS 09950.

7 Appearances.

8 MR. NEWELL: Brent Newell for the Petitioners, your

9 Honor.

10 MS. BROSTROM: Ingrid Brostrom for Petitioners.

11 MS. GUENTHER: Good morning. Jennifer Guenther

12 appearing on behalf of Real Parties in Interest from Gresham,

13 Savage, Nolan & Tilden.

14 MS. OWENS: Good morning, your Honor. Tracy Owens on

15 behalf of Real Party in Interest Nursery Products.

16 MR. BRIZZEE: Bart Brizzee from County CounsePs

17 Office representing County of San Bernardino.

18 ThE COURT: Who has joined in the Real Party in

19 Interest, correct?

20 MR. BRIZZEE: Correct, your Honor.

21 ThE COURT: You can be seated, you can stand, it is

22 up to you.

23 All right. This matter is here before the Court for

24 a motion by Petitioner Center for Biological Diversity and

25 HelpHinkley.org, their motion to deny the return to writ by

26 the San Bernardino County, Real Party in Interest being

Kathy E. Sellers, Official Reporter



2

1 Nursery Products LLC.

2 This matter is staying in front of me. Even though I

3 have changed assignments and are no longer the CEQA judge for

4 the desert, I am the judge that issued the writ and did the

5 other ruling so I will be hearing the return on the writ since

6 it is my writ and the orders that were made.

7 Whether or not there is enforcement, just to clarify

8 where we are procedurally, the issue before the Court is

9 whether the Respondent County has complied with the Court’s

10 order and not whether the County has complied with CEQA’s like

11 some overall CEQA matter. This is not a petition for Writ of

12 Mandate challenging the adoption of the supplemental Eli? or

13 environmental impact report because if it were it would be

14 untimely; this is because of a violation of CEQA that did not

15 violate the Court’s order. When I say Court order, I am

16 referring to my Writ of Mandate would be outside the

17 jurisdiction of the Court to adjudicate and conversely a

18 violation of the Writ of Mandate or my order would require

19 objection on return of the writ regardless of whether that

20 violation was also a violation of CEQA.

21 So that is what we are here on, my Writ of Mandate or

22 the Court’s Writ of Mandate, the order of the Court.

23 I want to address some of the procedural issues first

24 before we go to the substantive issues. The procedural issue,

25 I will give a tentative decision on that and allow the parties

26 to be heard and go through the substantive issues secondarily.

Kathy E. Sellers, Official Reporter
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7

1 So in the Court’s view all portions of the EIR had

2 been properly circulated because all portions of the EIR were

3 adopted by the public entity following the Court’s writs. I

4 see no procedural errors in the method by which the County has

5 attempted to comply or indicates it has complied with the

6 Court’s order procedurally.

7 So on a procedural ground the Court would deny the

8 motion of the Petitioners to deny the retuin on the writ on

9 procedural grounds. I will address the substantive grounds

10 subsequently.

11 So I will allow either side to be heard to the

12 procedural grounds for denying the motion to deny the writ.

13 MS. BROSTROM: Thank you, your Honor.

14 The County violated the writ by relying on the

15 supplemental EIR instead of conducting a new analysis not

16 based just solely on case authority.

17 As a preliminary matter, your Honor, this very issue

18 was already considered and decided by the Court when signing

19 the preemptory writ. When we received the decision in May of

20 2008 we were a Party in Interest and Petitioners had

21 fundamental agreement on its interpretation. Again, the

22 decision ordered that the EIR be decertified in whole.

23 So both parties submitted proposed preemptory writs.

24 Petitioners argue that a new analysis was required and

25 included language in its preemptory writ that not only vacated

26 the EIR in whole, but also all of the County’s findings and

Kathy E. Sellers, Official Reporter
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1 The other procedural matter which I don’t believe

2 your Honor addressed --- well, I am sorry, you did address it,

3 but it was the County’s vacation of the EIR and then the

4 immediate recertification of the EIR in the same vote.

5 The County, once the County vacated the EIR and

6 wanted to basically use that document to approve the project,

7 all of the notice and comment provisions of CEQA were

8 triggered. The different sections cited by Real Party in

9 their briefs basically stand for the proposition that a

10 supplemental EIR need not comply with all of the notice --

11 sorry, the original EIP. does not have to be circulated with

12 the supplemental EIR for the supplement to comply with the

13 CEQA notice and comment requirements. It does not stand for

14 the proposition that the original EIR could be vacated and

15 then recertified without complying with those provisions.

16 What essentially happened was the public was not

17 provided with any opportunity to assess the adequacy of the

18 combined EIR and SEIR to determine the adequacy of the EIR to

19 support the project approval.

20 So for these reasons Petitioners first object to the

21 use of a supplemental EIR instead of redoing the analysis as

22 we believe was required by the peremptory writ. And we also

23 believe that the County violated the very basic CEQA procedure

24 requirements by not allowing the public to comment on the

25 combined adequacy of the two documents.

26 So we would ask that on the procedural grounds that

Kathy E. Sellers, Official Reporter
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1 you grant Petitioner’s request to reject the preemptory writ

2 until these provisions can be complied with.

3 ThE COURT: I am not inclined to change my tentative,

4 but if you wish to put some things on the record you feel are

5 pertinent you may do so now.

6 MR. ERIZZEE: I will submit on the tentative. Thank

7 you, your Honor.

8 MS. GUENIHER: Your Honor, I think you have hit each

9 of the points adequately and I don’t believe that Petitioner

10 has raised anything additional in their brief so I will also

11 submit on the tentative.

12 ThE COURT: All right. Then the tentative decision

13 on the procedural issue stands and becomes a final decision of

14 the Court on the procedural grounds.

15 Going then to the substantive grounds, the two issues

16 that the Court directed the County to address was to conduct

17 as stated in administrative record volume five page 1406, the

18 Court directed the County to provide additional evidence in

19 the administrative record -- well, this is the assertion.

20 The Court directed the County to provide

21 administrative evidence in the administrative record that an

22 enclosed composting facility was not economically feasible and

23 identify a single water source and conduct a water supply

24 assessment.

25 I am not sure it was the Court ‘s directive to prove

26 to it that the composting facility was not economically

Kathy E. Sellers, Official Reporter
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14

1 this and not that. So there is a big concern I have whether

2 or not there is any projected alternative process in

3 compliance with CEQA in addition to compliance with the

4 Court’s preemptory writ which includes compliance with CEQA.

5 So that is an issue for the Court.

6 A secondary issue is the water supply analysis. I

7 have before me the comments by the Mojave Water Agency

8 commenting that they had looked at two wells within 1.7 miles

9 and 2 .2 miles from the location and the time frames indicated

10 and the water levels thereto and I am not going to -- it will

11 take too much time to read this into the record, but some of

12 the highlights are primarily that there is no consultation,

13 there is a declaration submitted afterwards and attached to

14 the opposition papers that while there is some informal

15 contacts over time, different people from Mojave Water Agency,

16 that somehow qualifies as the contact under the water use

17 laws. There is the subsequent issue with the amount of water

18 being used and the amount of water available, Mojave Water

19 Agency’s statement about the facility could produce up to

20 three million gallons per year under the applicable superior

21 court order. MWA states this is misleading although not

22 entirely wrong as the Court did not confer a right to pump a

23 minimal producer and direct the Mojave Water Agency to

24 determine the cost of the physical solution attributable to

25 minimal producers.

26 The MWA comments also stated -- and this is all in

Kathy 5. Sellers, Official Reporter
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1 the fact that the Mojave Water District did submit a letter

2 and that letter wasn’t ignored. That letter was submitted on

3 September 1st of 2009 and it was taken very seriously and on

4 November 3rd, 2009, prior to the planning conuniss ion’ s

5 consideration of any of the environmental documents or the

6 project, it was fully addressed.

7 F you look at M P 1955, 1955 of the administrative

8 record

9 TEE COURT: What page?

10 MS. GUENTHER: MP 1955; I think that is volume 14 A.

11 THE COURT: The page number again?

12 MS. GUENThER: 1955, it is the first page of section

13 14 A, tab 14 A.

14 ThE COURT: I have a yellow sticker on it. Go ahead.

15 That is the same thing that is attached to your identical what

16 you attached to your opposition, correct?

17 MS. GUENTHER: Correct, but what we didn’t attach to

18 the opposition in an effort to save you from hundreds of

19 additional pages is all the attachments.

20 This is an addendum that was prepared to the water

21 supply assessment very specifically to address each of the

22 coinnents raised by the Mojave Water Agency.

23 After receiving the letter if you look on 1956, the

24 next page, it states that they actually went out and -- sorry,

25 let me make sure I have my pages correct. Sorry, 1956 and

26 1957, it describes the condition of the Mojave Water Basin.

Kathy E. Sellers, Official Reporter
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1 used on any given day. There is a storage tank on-site, the

2 30,000 gal storage tank on-site will contain additional water

3 if any unforeseen circumstances related to dust suppression

4 and unusual conditions.

5 Reading further finally, rain water will be collected

6 in two on-site detention basins and when available collected

7 rain water will be used in lieu of additional water

8 withdrawal.

9 They go in detail by detail how that water is going

10 to be used, how they are going to use additional water, how

11 they will account for any fluctuations in water. It is not a

12 figure taken out of in the air, it is done by very specific

13 calculations based on the square footage and based upon the

14 fact this is not, windrows, composting and windrows is not an

15 unknown factor. In fact, there are only two covered

16 composting facilities in the western United States. Windrows

17 is the most common form of composting bio solids.

18 So they have taken those numbers, they have done the

19 calculations, they have determined water usage that they would

20 need, they have done the drilling, they have done analysis

21 from the various sources of information. In essence, they met

22 each and every one of the requirements that was requested of

23 them in the letter for the Mojave Water Agency and it is very,

24 very notable that the Mojave Water Agency did not submit a

25 follow-up letter saying no, you need to do more. They were

26 silent from that point on, they were a noticed body, but they

Kathy E. Sellers, Official Reporter
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1 MS. GUENTHER: No, your Honor.

2 THE COURT: All right. I will give my staff a short

3 break, we have been going for an hour, my court reporter is

4 probably going to need to ice her fingers for a few minutes,

5 and then I want to look at a couple cases and I will rule,

6 give a final ruling when we are done after our break. Take

7 ten minutes.

8 (Recess.)

9 ThE COURT: Back on the record in BCVBS 09950.

10 Record will reflect the same parties and counsel are present.

11 The Court will rule on the issue before it.

12 I have reviewed my original statement of decision

13 which I saved on my computer from our first hearing back years

14 ago. I went to Barstow to Joshua Tree and now here.

15 So in going over that statement of decision when we

16 were discussing -- and I will read part of it into the record,

17 page two of the original statement of decision.

18 It is undisputed that volatile organic compounds will

19 be emitted from the proposed composting facility project,

20 brackets, contributing to a significant cumulative impact on

21 the air quality. And then I cite the Public Resource Code

22 section.

23 Then I state, the potential mitigation measure

24 evaluated by the County was an enclosed composting operation.

25 The gases would be captured and thermally destroyed. The

26 County found this litigation measure not to be feasible on an

Kathy E. Sellers, Official Reporter
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1 economically feasible, then I discuss electricity. The only

2 technological feasible aspect would be how long, not that

3 there is no electricity, just how to get it there and how much

4 it will actually cost.

5 So I conclude that the County failed to properly

6 evaluate a technological feasible mitigation measure in its

7 finding that enclosed composting facility is not economically

8 feasible and not supported by substantial evidence or the

9 administrative record and on that ground I granted the

10 PetitionerTs prayer for preemptory relief directing a

11 peremptory writ saying the peremptory writ will issue setting

12 aside the environmental impact report, setting aside the

13 approvals, and vacating the approvals including the issuance

14 of judicial use permit directing the County to comply with

15 CEQA regarding this project, specifically directing the County

16 to conduct an appropriate economic feasibility analysis of an

17 enclosed facility at the Hawes site for the project as

18 proposed. Part of the project is severable.

19 I am going to change my tentative decision on that

20 issue because I think it would contradict my earlier

21 statements about what the purpose of the Court’s decision is.

22 The purpose of the Court’s decision is to determine whether or

23 not there is a compliance with the Court order, not whether

24 the County has complied with CEQA.

25 As I stated earlier, and my order is based on my

26 statement of decision, what did I ask the County to do? And I

Kathy E. Sellers, Official Reporter
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1 think it is clear from and reminder upon reviewing my

2 statement of decision the County did what I asked it to do.

3 Petitioner says well, have them do some more and I think there

4 is a due process argument in whether or not even CEQA requires

5 that and I originally cited to the practice guide, they are

6 referring to environmental impact report, but we are not at

7 that here with environmental impact report, we are in a

8 different area, we in the return of the writ which at this

9 point I doubt that there -- it is a different issue and you

10 are not going to get to reargue. Dont look at me like you

11 want to say something. I am sure you do, but we are past that

12 point, so I have to agree that the County did what I asked

13 them to do. They may have looked at it in a way that the

14 petitioners may not have agreed with, but they did comply with

15 the writ of the Court so I will not that tentative decision

16 is now no longer my tentative decision of the Court. That

17 will not be a basis for denying the motion for return on the

18 writ of mandate.

19 I have still -- Counsel, you convinced me on that one

20 but not on the water issue. I looked at that and I

21 considered -- you attached it to your opposition so there was

22 something that I reviewed, but in looking at that analysis

23 that which was the supplemental environmental impact report

24 which is modified by the addendum, I probably didn’t state

25 this previously in my intended decision, concludes that there

26 is sufficient groundwater and you are referring as you have

Kathy E. Sellers, Official Reporter
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1 directed the Court to volume seven, page 1957 and it talks

2 about the groundwater, how much groundwater is available,

3 etcetera.

4 However, in the CourtTs view there still is no

5 evidence to support the conclusion that groundwater is

6 sustainable. MWA may not have commented subsequently, but

7 they didn’t say, send anything in saying oh, you are correct,

8 we misspoke when we said the system is currently in a state of

9 overdraft; that has never changed.

10 And the physical solution that I have referred to

11 earlier, the judgment, there is just, and you can point it out

12 to me if I am incorrect. I don’t know that there is a

13 document or analysis that demonstrates there is over one

14 million anchor feet of water available for production of

15 beneficial use and the response to comment letter asserted

16 that the MWA is continually drafting policies and programs

17 that it supplementally funded recharge to which the project

18 may be subject.

19 In the addendum to the SEIR that I referenced assumes

20 that the imposition of a Court judgment would automatically

21 bring about desired consequence of no further overdraft and we

22 go right back where we started from.

23 How much actual water, not what the Court says who

24 gets what and how much everybody gets because it really

25 doesn’t make any difference if the Court says oh, you get that

26 much water and you get that much water, and you are limited to

Kathy E. Sellers, Official Reporter
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1 that much water when the water is not there.

2 So in my view it is still proper analysis for the

3 water supply to require the analysis of the actual water

4 conditions, not the legal rights and entitlements to water

5 that may not exist, and I dontt find that that position that

6 there is adequate groundwater that supported the conclusion in

7 my view is not supported by substantial evidence.

8 So the ruling of the Court is as follows --

9 MS. GUENTHER: Your Honor, I apologize for

10 interrupting you, but you did say that I could refer you to a

11 page number that may change that?

12 ThE COURT: Yes.

13 MS. GUENTHER: If you look at NP 3328 which is part of

14 the 2005 Urban Water Management Plan Update, it specifically

15 addresses efforts to eliminate ground water overdraft. The

16 Mojave Basin Area Anwar Valley Adjudication Plan state that

17 ground water extractions from each basin do no exceed the

18 estimated annual supplies and empower the watermasters of each

19 basin to enforce pumping limits as mandated by the Court.

20 One of the fundamental objectives of the RWMP is to

21 balance future water demands with available supplies

22 recognizing the need to stabilize the groundwater basin

23 storage balance over long-term hydrologic cycles.

24 As part of the preparation of this 2004 RWMP, and

25 remember there is the update, projects and management actions

26 were identified that would allow MWA to meet this objective by

Kathy E. Sellers, Official Reporter
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40

1 will need to comply with California Rule of Court 3.1312

2 regarding preparation of orders and submission to the Court

3 which means they get an opportunity to review it and make any

4 objections.

5 MR. NEWELL: Correct.

6 Your Honor, that Rule of Court requires that we

7 submit it within five days.

8 ThE COURT: I don’t have a problem going beyond that

9 if that is agreeable with the parties because I know it will

10 take some time to get a transcript and everything of that

11 nature so if you agree to a date other than five days that is

12 fine.

13 Is that agreeable?

14 MS. GUENTHER: That is agreeable.

15 ThE COURT: I am not going to impose the five days;

16 within a reasonable amount of time as agreed to by the

17 parties.

18 MR. NEWELL: Excellent. Thank you, your Honor.

19 ThE COURT: Anything further?

20 MR. NEWELL: No, your Honor.

21 MS. GUENThER: No, your Honor.

22 ThE COURT: Thank you.

23 MR. BRIZZEE: Thank you, your Honor.

24 (At which time, the evening recess was taken.)

25

26

Kathy E. Sellers, Official Reporter
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