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Attachment D – Potentially Occurring Special-Status Biological Resources 

 

Dovid Oved Expansion 
Biological Resources Assessment  

  Table D-1: Potentially Occurring Special-Status Biological Resources 
 
Scientific Name 
Common Name Status Habitat Observed 

Onsite Potential to Occur 

SPECIAL-STATUS WILDLIFE SPECIES 

Callospermophilus lateralis bernardinus 
San Bernardino golden-mantled ground squirrel 

Fed: 
CA: 

None 
None 

Inhabits mountain slopes and foothills, chaparral, open areas in pine, 
spruce, and fir forests, rocky outcroppings and slides, margins of 
mountain meadows, and rocky sagebrush country; campgrounds. 
Often in areas with abundant stumps, rocks, or fallen logs.  

No 
Low 

Limited habitat is present within 
the project site. 

Charina umbratica 
southern rubber boa 

Fed: 
CA: 

None 
THR 

Found in a variety of montane forest habitats, particularly in the 
vicinity of streams or wet meadows. Requires loose, moist soil for 
burrowing and seeks cover in rotting logs. Restricted to the San 
Bernardino and San Jacinto Mountains. 

No 

Presumed Absent. 
On-site habitats are maintained to 
be open and free of deteriorated 

or deceased trees, and logs. There 
are no riparian areas in proximity 

to the project site. 

Diadophis punctatus modestus 
San Bernardino ringneck snake 

Fed: 
CA: 

None 
None 

Common in open, relatively rocky areas within valley-foothill, mixed 
chaparral, and annual grass habitats. No 

Presumed Absent 
There is no suitable habitat 

present within or adjacent to the 
project site. 

Euchloe hyantis andrewsi 
Andrew’s marble butterfly 

Fed: 
CA: 

None 
None 

Inhabits yellow pine forests near Lake Arrowhead and Big Bear Lake 
at elevations between 5,000 and 6,000 feet. Uses Laguna Mountains 
jewelflower (Streptanthus bernardinus) and pine rockcress (Arabis 
holboelli var. pinetorum) as host plants; larvae feed on mountain tansy 
mustard (Descurainia incana). 

No 

Presumed Absent 
Host plants were not observed 

on-site during the field 
investigation. 

Glaucomys oregonensis californicus 
San Bernardino flying squirrel 

Fed: 
CA: 

None 
SSC 

Occurs in white fir (Abies concolor) and Jeffrey pine (Pinus jeffreyi) 
mixed conifer forests with black oak (Quercus kelloggii) components 
at higher elevations. Use cavities in large trees, snags, and logs for 
cover. Habitats are typically mature, dense conifer forest in close 
proximity to riparian areas. 

No 

Presumed Absent. 
On-site habitats are maintained to 
be open and free of deteriorated 

or deceased trees.  

Myotis yumanensis 
Yuma myotis 

Fed: 
CA: 

None 
None 

Found in forests and woodlands near water. Roosts in caves, 
buildings, mines, and crevices. No 

Presumed Absent 
No perennial water sources are 

present within or near the project 
site. 

Neotamias speciosus speciosus 
lodgepole chipmunk 

Fed: 
CA: 

None 
None 

Occurs in open-canopy forests of mixed conifer and pine, and 
occasionally in chaparral. No 

High 
There is suitable habitat present 

within the project site. This 
species is recorded as occurring 

nearby. 

Oncorhynchus mykiss irideus pop. 10 
steelhead – southern California DPS 

Fed: 
CA: 

END 
None 

Found in permanent coastal streams from San Diego to the Smith 
River.  No 

Presumed Absent 
There is no suitable habitat 

present within or adjacent to the 
project site. 
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Scientific Name 
Common Name Status Habitat Observed 

Onsite Potential to Occur 

Phrynosoma blainvillii 
coast horned lizard 

Fed: 
CA: 

None 
SSC 

Occurs in a wide variety of vegetation types including coastal sage 
scrub, annual grassland, chaparral, oak woodland, riparian woodland 
and coniferous forest. In inland areas, this species is restricted to areas 
with pockets of open microhabitat, created by disturbance (i.e. fire, 
floods, roads, grazing, fire breaks).  The key elements of such habitats 
are loose, fine soils with a high sand fraction; an abundance of native 
ants or other insects; and open areas with limited overstory for basking 
and low, but relatively dense shrubs for refuge. 

No 
Presumed Absent 

On-site soils are not suitable for 
burrowing by this species. 

Rana draytonii 
California red-legged frog 

Fed: 
CA: 

THR 
SSC 

Found mainly near ponds in humid forests, woodlands, grasslands, 
coastal scrub, and streamsides with plant cover. Most common in 
lowlands or foothills. Frequently found in woods adjacent to streams. 
Occurs along the coast ranges from Mendocino County south and in 
portions of the Sierra Nevada and Cascades ranges. 

No 

Presumed Absent 
There is no suitable habitat 

present within or adjacent to the 
project site. 

Rana muscosa 
southern mountain yellow-legged frog 

Fed: 
CA: 

END 
END/WL 

Occurs in lower elevation habitats characterized by rocky streambeds 
and wet meadows, while higher elevation habitats include lakes, 
ponds, and streams.  Occupy well lit, streams in narrow, rock-walled 
canyons. Often found along rock walls or vegetated banks and always 
within a few feet of the water.  

No 

Presumed Absent 
There is no suitable habitat 

present within or adjacent to the 
project site. 

Strix occidentalis occidentalis 
California spotted owl 

Fed: 
CA: 

None 
SSC 

Primarily associated with oak and oak-conifer habitats and uses dense, 
multi-layered canopy cover for roost seclusion. Requires mature 
forest with permanent water and suitable nesting trees and snags. 

No 

Low 
Suitable foraging habitat is 

present within the project site. 
Suitable nesting opportunities 

may be found nearby. 

Thamnophis hammondii 
two-striped gartersnake 

Fed: 
CA: 

None 
SSC 

Utilizes a variety of habitats including forests, mixed woodlands, 
grassland, chaparral, and farmlands. Often found near ponds, marshes, 
or streams. 

No 

Presumed Absent 
There is no suitable habitat 

present within or adjacent to the 
project site. 

SPECIAL-STATUS PLANT SPECIES 

Acanthoscyphus parishii var. parishii 
Parish's oxytheca 

Fed: 
CA: 

CNPS: 

None 
None 
4.2 

Habitats include sandy or shale chaparral. Found at elevations ranging 
from 3,750 to 6,748 feet above mean sea level (msl). Blooming period 
is from June to August. 

No 

Presumed Absent 
There is no suitable habitat 

present within or adjacent to the 
project site. 

Androsace elongata ssp. acuta 
California androsace 

Fed: 
CA: 

CNPS: 

None 
None 
4.2 

Habitats include chaparral, cismontane woodland, coastal scrub, 
meadows and seeps, pinyon and juniper woodland, and valley and 
foothill grassland. Found at elevations ranging from 492 to 4,281 feet 
above msl. Blooming period is from March to June.  

No 

Presumed Absent 
There is no suitable habitat 

present within or adjacent to the 
project site. The project site 
occurs outside of the known 

elevation range for this species. 

Calochortus palmeri var. palmeri 
Palmer's mariposa-lily 

Fed: 
CA: 

CNPS: 

None 
None 
1B.2 

Grows in mesic soils within chaparral, lower montane coniferous 
forest, and meadows and seeps. Found at elevations ranging from 
2,329 to 7,841 feet above msl. Blooming period is from April to July. 

No 

Presumed Absent 
There is no suitable habitat 

present within or adjacent to the 
project site. 
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Scientific Name 
Common Name Status Habitat Observed 

Onsite Potential to Occur 

Calochortus plummerae 
Plummer's mariposa-lily 

Fed: 
CA: 

CNPS: 

None 
None 
4.2 

Prefers openings in chaparral, foothill woodland, coastal sage scrub, 
valley foothill grasslands, cismontane woodland, lower montane 
coniferous forest, and yellow pine forest. Often found on dry, rocky 
slopes and soils and brushy areas.  Can be very common after a fire. 
Found at elevations ranging from 459 to 6,299 feet above msl. 
Blooming period is from May to July. 

No 

Presumed Absent 
There is no suitable habitat 

present within or adjacent to the 
project site. 

Castilleja cinerea 
ash-grey paintbrush 

Fed: 
CA: 

CNPS: 

THR 
None 
1B.2 

Grows within Mojavean desert scrub, meadows and seeps, pebble 
(pavement) plain, pinyon and juniper woodland, and upper montane 
coniferous forest (clay, openings) habitats. Found at elevations 
ranging from 5,905 to 9,710 feet. Blooming period is from June to 
August. 

No 

Presumed Absent 
There is no suitable habitat 

present within or adjacent to the 
project site. 

Castilleja lasiorhyncha 
San Bernardino Mountains owl's-clover 

Fed: 
CA: 

CNPS: 

None 
None 
1B.2 

Occurs in mesic or drying sites along the edges of streams, meadows, 
and vernal pools. Found in meadows and seeps, pebble plains, upper 
montane coniferous forest, chaparral, and riparian woodland. Found 
at elevations ranging from 4,265 to 7,841 feet above msl. Blooming 
period is from May to August.  

No 

Presumed Absent 
There is no suitable habitat 

present within or adjacent to the 
project site. 

Castilleja montigena 
Heckard’s paintbrush 

Fed: 
CA: 

CNPS: 

None 
None 
4.3 

Grows within lower montane coniferous forest, pinyon and juniper 
woodland, and upper montane coniferous forest habitats. Found at 
elevations ranging from 6,400 to 9,185 feet. Blooming period is from 
May to August. 

No 

Presumed Absent 
The project site occurs outside of 

the known elevation range for 
this species. 

Eriastrum densifolium ssp. sanctorum 
Santa Ana River woollystar 

Fed: 
CA: 

CNPS: 

END 
END 
1B.1 

Grows in coastal scrub and chaparral habitats within sandy soils on 
river floodplains or terraces fluvial deposits. Found at elevations 
ranging from 295 to 2,001 feet above msl. Blooming period is from 
April to September. 

No 

Presumed Absent 
There is no suitable habitat 

present within or adjacent to the 
project site. The project site 
occurs outside of the known 

elevation range for this species. 

Eriophyllum lanatum var. obovatum 
southern Sierra woolly sunflower 

Fed: 
CA: 

CNPS: 

None 
None 
4.3 

Prefers sandy loam soils within lower montane coniferous forest and 
upper montane coniferous forest habitats. Found at elevations ranging 
from 3,655 to 8,202 feet above msl. Blooming period is from June to 
July. 

No 

Presumed Absent 
There is no suitable habitat 

present within or adjacent to the 
project site. 

Erythranthe exigua 
San Bernardino Mountains monkeyflower 

Fed: 
CA: 

CNPS: 

None 
None 
1B.2 

Grows in clay and mesic soils within meadows and seeps, pebble 
(pavement) plain, and upper montane coniferous forest habitats. 
Found at elevations ranging from 5,905 to 7,595 feet. Blooming 
period is from May to July 

No 

Presumed Absent 
There is no suitable habitat 

present within or adjacent to the 
project site. 

Galium johnstonii 
Johnston's bedstraw 

Fed: 
CA: 

CNPS: 

None 
None 
4.3 

Preferred habitats include chaparral, riparian woodland, lower 
montane coniferous forest, pinyon and juniper woodland. Found at 
elevations ranging from 4,003 to 7,546 feet above msl. Blooming 
period is from June to July. 

No 

Low 
Limited habitat is present within 
the project site. This species has 

been recorded as occurring 
nearby. 

Heuchera caespitosa 
urn-flowered alumroot 

Fed: 
CA: 

CNPS: 

None 
None 
4.3 

Grows in rocky soils within cismontane woodland, lower montane 
coniferous forest, riparian forest, and upper montane coniferous 
forest. Found at elevations ranging from 3,789 to 8,694 feet above 
msl. Blooming period is from May to August. 

No 

Presumed Absent 
There is no suitable habitat 

present within or adjacent to the 
project site. 
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Scientific Name 
Common Name Status Habitat Observed 

Onsite Potential to Occur 

Heuchera parishii 
Parish's alumroot 

Fed: 
CA: 

CNPS: 

None 
None 
1B.3 

Found in lower montane coniferous forest, subalpine coniferous 
forest, upper montane coniferous forest, and alpine boulder and rock 
fields in rocky places. It sometimes occurs on carbonate soils. Found 
at elevations ranging from 4,921 to 12,467 feet above msl. Blooming 
period is from June to August. 

No 
Low 

Limited habitat is present within 
the project site 

Imperata brevifolia 
California satintail 

Fed: 
CA: 

CNPS: 

None 
None 
2B.1 

Occurs in mesic sites, alkali seeps, and riparian areas within coastal 
scrub, chaparral, riparian scrub, Mojavean scrub, and alkali meadows 
and seeps. Found at elevations ranging from 0 to 1,640 feet above msl. 
Blooming period is from September to May. 

No 

Presumed Absent 
There is no suitable habitat 

present within or adjacent to the 
project site. The project site 
occurs outside of the known 

elevation range for this species. 

Lilium humboldtii ssp. ocellatum 
ocellated humboldt lily 

Fed: 
CA: 

CNPS: 

None 
None 
4.2 

Found in openings within chaparral, cismontane woodland, coastal 
scrub, lower montane coniferous forest, and riparian woodland 
habitats. Found at elevations ranging from 98 to 5,906 feet above msl. 
Blooming period is from March to August. 

No 

Presumed Absent 
There is no suitable habitat 

present within or adjacent to the 
project site. 

Lilium parryi 
lemon lily 

Fed: 
CA: 

CNPS: 

None 
None 
1B.2 

Occurs in lower montane coniferous forest, meadows and seeps, 
riparian forest, and upper montane coniferous forest habitats. 
Generally occurs in wet, mountainous terrain; forested areas; on the 
shady edges of streams; or in open, boggy meadows and seeps. Found 
at elevations ranging from 4,003 to 9,006 feet above msl. Blooming 
period is from July to August. 

No 

Presumed Absent 
There is no suitable habitat 

present within or adjacent to the 
project site. 

Packera bernardina 
San Bernardino ragwort 

Fed: 
CA: 

CNPS: 

None 
None 
1B.2 

Grows within meadows and seeps (mesic, sometimes alkaline), 
pebble (pavement) plain, and upper montane coniferous forest 
habitats. Found at elevations ranging from 5,905 to 7,545 feet. 
Blooming period is from May to July. 

No 

Presumed Absent 
There is no suitable habitat 

present within or adjacent to the 
project site. 

Perideridia parishii ssp. parishii 
Parish’s yampah 

Fed: 
CA: 

CNPS: 

None 
None 
2B.2 

Occurs in lower and upper montane coniferous forests and meadows 
and seeps. Found at elevations ranging from 4,806 to 9,842 feet. 
Blooming period is from June to August. 

No 

Presumed Absent 
There is no suitable habitat 

present within or adjacent to the 
project site. 

Phacelia mohavensis 
Mojave phacelia 

Fed: 
CA: 

CNPS: 

None 
None 
4.3 

Occurs in sandy or gravelly soils within cismontane woodland, lower 
montane coniferous forest, meadows and seeps, pinyon and juniper 
woodland. Found at elevations ranging from 4,593 to 8,202 feet above 
msl. Blooming period is from April to August. 

No 

Presumed Absent 
There is no suitable habitat 

present within or adjacent to the 
project site. 

Sidalcea pedata 
bird-foot checkerbloom 

Fed: 
CA: 

CNPS: 

END 
END 
1B.1 

Grows within meadows and seeps (mesic) and pebble (pavement) 
plain habitats. Found at elevations ranging from 5,250 to 8,205 feet. 
Blooming period is from May to August. 

No 

Presumed Absent 
There is no suitable habitat 

present within or adjacent to the 
project site. 

Sidotheca caryophylloides 
chickweed oxytheca 

Fed: 
CA: 

CNPS: 

None 
None 
4.3 

Grows in sandy soils within lower montane coniferous forest. Found 
at elevations ranging from 3,655 to 8,530 feet above msl. Blooming 
period is from July to September. 

No 

Presumed Absent 
There is no suitable habitat 

present within or adjacent to the 
project site. 
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Scientific Name 
Common Name Status Habitat Observed 

Onsite Potential to Occur 

Streptanthus bernardinus 
Laguna Mountains jewelflower 

Fed: 
CA: 

CNPS: 

None 
None 
4.3 

Grows in chaparral and lower montane coniferous forest on clay or 
decomposed granite soils. It is sometimes found in disturbed areas 
such as streamsides or roadcuts. Found at elevations ranging from 
4,724 to 8,202 feet above msl. Blooming period is from May to 
August.  

No 

Presumed Absent 
There is no suitable habitat 

present within or adjacent to the 
project site. 

Streptanthus campestris 
southern jewelflower 

Fed: 
CA: 

CNPS: 

None 
None 
1B.3 

Occurs in open, rocky areas in chaparral, lower montane coniferous 
forest, and pinyon-juniper woodland. Found at elevations ranging 
from 1,969 to 9,154 feet above msl. Blooming period is from May to 
July. 

No 

Presumed Absent 
There is no suitable habitat 

present within or adjacent to the 
project site. 

U.S. Fish and Wildlife Service (USFWS) - 
Federal                                                              
END - Federal Endangered                                                                                                        
THR - Federal Threatened  

California Department of Fish and Wildlife 
(CDFW) - California                                                
END- California Endangered  
THR - California Threatened                                                                                              
SSC - California Species of Concern                                                                                          
WL - Watch List 
FP - California Fully Protected 

California Native Plant Society (CNPS) 
California Rare Plant Rank                                
1A Plants Presumed Extirpated in California and 

Either Rare or Extinct Elsewhere 
1B Plants Rare, Threatened, or Endangered in 

California and Elsewhere 
2B Plants Rare, Threatened, or Endangered in 

California, but More Common Elsewhere 
4   Plants of Limited Distribution – A Watch List  
 

Threat Ranks 
0.1 - Seriously threatened in California  
0.2 - Moderately threatened in California  
0.3 - Not very threatened in California 
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Special status species are native species that have been afforded special legal or management protection 
because of concern for their continued existence. There are several categories of protection at both federal 
and state levels, depending on the magnitude of threat to continued existence and existing knowledge of 
population levels. 

Federal Regulations 

Endangered Species Act of 1973 

Federally listed threatened and endangered species and their habitats are protected under provisions of the 
Federal Endangered Species Act (ESA). Section 9 of the ESA prohibits “take” of threatened or endangered 
species. “Take” under the ESA is defined as to “harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, 
or collect, or to attempt to engage in any of the specifically enumerated conduct.” The presence of any 
federally threatened or endangered species that are in a project area generally imposes severe constraints 
on development, particularly if development would result in “take” of the species or its habitat. Under the 
regulations of the ESA, the United States Fish and Wildlife Service (USFWS) may authorize “take” when 
it is incidental to, but not the purpose of, an otherwise lawful act. 
 
Critical Habitat is designated for the survival and recovery of species listed as threatened or endangered 
under the ESA. Critical Habitat includes those areas occupied by the species, in which are found physical 
and biological features that are essential to the conservation of an ESA listed species and which may require 
special management considerations or protection. Critical Habitat may also include unoccupied habitat if it 
is determined that the unoccupied habitat is essential for the conservation of the species.  
 
Whenever federal agencies authorize, fund, or carry out actions that may adversely modify or destroy 
Critical Habitat, they must consult with USFWS under Section 7 of the ESA. The designation of Critical 
Habitat does not affect private landowners, unless a project they are proposing uses federal funds, or 
requires federal authorization or permits (e.g., funding from the Federal Highway Administration or a 
permit from the U.S. Army Corps of Engineers (Corps)). 
 
If USFWS determines that Critical Habitat will be adversely modified or destroyed from a proposed action, 
the USFWS will develop reasonable and prudent alternatives in cooperation with the federal institution to 
ensure the purpose of the proposed action can be achieved without loss of Critical Habitat. If the action is 
not likely to adversely modify or destroy Critical Habitat, USFWS will include a statement in its biological 
opinion concerning any incidental take that may be authorized and specify terms and conditions to ensure 
the agency is in compliance with the opinion. 
 
Migratory Bird Treaty Act 

The Migratory Bird Treaty Act (MBTA) (16 U.S. Government Code [USC] 703) makes it unlawful to 
pursue, capture, kill, possess, or attempt to do the same to any migratory bird or part, nest, or egg of any 
such bird listed in wildlife protection treaties between the United States, Great Britain, Mexico, Japan, and 
the countries of the former Soviet Union, and authorizes the U.S. Secretary of the Interior to protect and 
regulate the taking of migratory birds. It establishes seasons and bag limits for hunted species and protects 
migratory birds, their occupied nests, and their eggs (16 USC 703; 50 CFR 10, 21). 
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The MBTA covers the taking of any nests or eggs of migratory birds, except as allowed by permit pursuant 
to 50 CFR, Part 21. Disturbances causing nest abandonment and/or loss of reproductive effort (i.e., killing 
or abandonment of eggs or young) may also be considered “take.” This regulation seeks to protect migratory 
birds and active nests. 
 
In 1972, the MBTA was amended to include protection for migratory birds of prey (e.g., raptors). Six 
families of raptors occurring in North America were included in the amendment: Accipitridae (kites, hawks, 
and eagles); Cathartidae (New World vultures); Falconidae (falcons and caracaras); Pandionidae (ospreys); 
Strigidae (typical owls); and Tytonidae (barn owls). The provisions of the 1972 amendment to the MBTA 
protects all species and subspecies of the families listed above. The MBTA protects over 800 species 
including geese, ducks, shorebirds, raptors, songbirds and many relatively common species. 

State Regulations 

California Environmental Quality Act (CEQA) 

The California Environmental Quality Act (CEQA) provides for the protection of the environment within 
the State of California by establishing State policy to prevent significant, avoidable damage to the 
environment through the use of alternatives or mitigation measures for projects. It applies to actions directly 
undertaken, financed, or permitted by State lead agencies. If a project is determined to be subject to CEQA, 
the lead agency will be required to conduct an Initial Study (IS); if the IS determines that the project may 
have significant impacts on the environment, the lead agency will subsequently be required to write an 
Environmental Impact Report (EIR). A finding of non-significant effects will require either a Negative 
Declaration or a Mitigated Negative Declaration instead of an EIR. Section 15380 of the CEQA Guidelines 
independently defines “endangered” and “rare” species separately from the definitions of the California 
Endangered Species Act (CESA). Under CEQA, “endangered” species of plants or animals are defined as 
those whose survival and reproduction in the wild are in immediate jeopardy, while “rare” species are 
defined as those who are in such low numbers that they could become endangered if their environment 
worsens. 
 
California Endangered Species Act (CESA) 

In addition to federal laws, the state of California implements the CESA which is enforced by CDFW. The 
CESA program maintains a separate listing of species beyond the FESA, although the provisions of each 
act are similar. 
 
State-listed threatened and endangered species are protected under provisions of the CESA. Activities that 
may result in “take” of individuals (defined in CESA as; “hunt, pursue, catch, capture, or kill, or attempt to 
hunt, pursue, catch, capture, or kill”) are regulated by CDFW. Habitat degradation or modification is not 
included in the definition of “take” under CESA. Nonetheless, CDFW has interpreted “take” to include the 
destruction of nesting, denning, or foraging habitat necessary to maintain a viable breeding population of 
protected species. 
 
The State of California considers an endangered species as one whose prospects of survival and 
reproduction are in immediate jeopardy. A threatened species is considered as one present in such small 
numbers throughout its range that it is likely to become an endangered species in the near future in the 
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absence of special protection or management. A rare species is one that is considered present in such small 
numbers throughout its range that it may become endangered if its present environment worsens. State 
threatened and endangered species are fully protected against take, as defined above.  
 
The CDFW has also produced a species of special concern list to serve as a species watch list. Species on 
this list are either of limited distribution or their habitats have been reduced substantially, such that a threat 
to their populations may be imminent. Species of special concern may receive special attention during 
environmental review, but they do not have formal statutory protection. At the federal level, USFWS also 
uses the label species of concern, as an informal term that refers to species which might be in need of 
concentrated conservation actions. As the Species of Concern designated by USFWS do not receive formal 
legal protection, the use of the term does not necessarily ensure that the species will be proposed for listing 
as a threatened or endangered species. 
 
Fish and Game Code 

Fish and Game Code Sections 3503, 3503.5, 3511, and 3513 are applicable to natural resource management. 
For example, Section 3503 of the Code makes it unlawful to destroy any birds’ nest or any birds’ eggs that 
are protected under the MBTA. Further, any birds in the orders Falconiformes or Strigiformes (Birds of 
Prey, such as hawks, eagles, and owls) are protected under Section 3503.5 of the Fish and Game Code 
which makes it unlawful to take, possess, or destroy their nest or eggs. A consultation with CDFW may be 
required prior to the removal of any bird of prey nest that may occur on a project site. Section 3511 of the 
Fish and Game Code lists fully protected bird species, where the CDFW is unable to authorize the issuance 
of permits or licenses to take these species. Pertinent species that are State fully protected by the State 
include golden eagle (Aquila chrysaetos) and white-tailed kite (Elanus leucurus). Section 3513 of the Fish 
and Game Code makes it unlawful to take or possess any migratory nongame bird as designated in the 
MBTA or any part of such migratory nongame bird except as provided by rules and regulations adopted by 
the Secretary of the Interior under provisions of the MBTA. 
 
Native Plant Protection Act 

Sections 1900–1913 of the Fish and Game Code were developed to preserve, protect, and enhance Rare 
and Endangered plants in the state of California. The act requires all state agencies to use their authority to 
carry out programs to conserve Endangered and Rare native plants. Provisions of the Native Plant 
Protection Act prohibit the taking of listed plants from the wild and require notification of the CDFW at 
least ten days in advance of any change in land use which would adversely impact listed plants. This allows 
the CDFW to salvage listed plant species that would otherwise be destroyed. 
 
California Native Plant Society Rare and Endangered Plant Species 

Vascular plants listed as rare or endangered by the CNPS, but which have no designated status under FESA 
or CESA are defined as follows: 
 
California Rare Plant Rank  

1A-  Plants Presumed Extirpated in California and either Rare or Extinct Elsewhere 

1B-  Plants Rare, Threatened, or Endangered in California and Elsewhere 
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2A-   Plants Presumed Extirpated in California, But More Common Elsewhere  

2B- Plants Rare, Threatened, or Endangered in California, But More Common Elsewhere    

3-    Plants about Which More Information is Needed - A Review List  

4-    Plants of Limited Distribution - A Watch List 

Threat Ranks  

.1-  Seriously threatened in California (over 80% of occurrences threatened / high degree and 
immediacy of threat) 

.2-  Moderately threatened in California (20-80% occurrences threatened / moderate degree and 
immediacy of threat) 

.3-  Not very threatened in California (<20% of occurrences threatened / low degree and immediacy 
of threat or no current threats known). 
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There are three key agencies that regulate activities within inland streams, wetlands, and riparian areas in 
California. The Corps Regulatory Branch regulates activities pursuant to Section 404 of the Federal Clean 
Water Act (CWA) and Section 10 of the Rivers and Harbors Act.  Of the State agencies, the CDFG regulates 
activities under the Fish and Game Code Section 1600-1616, and the Regional Board regulates activities 
pursuant to Section 401 of the CWA and the California Porter-Cologne Water Quality Control Act. 

Federal Regulations  

Section 404 of the Clean Water Act 

Since 1972, the Corps and U.S. Environmental Protection Agency (EPA) have jointly regulated the filling 
of “waters of the U.S.,” including wetlands, pursuant to Section 404 of the Clean Water Act (CWA).  The 
Corps has regulatory authority over the discharge of dredged or fill material into the waters of the United 
States under Section 404 of the CWA. The Corps and EPA define “fill material” to include any “material 
placed in waters of the United States where the material has the effect of: (i) replacing any portion of a 
water of the United States with dry land; or (ii) changing the bottom elevation of any portion of the waters 
of the United States.”  Examples include, but are not limited to, sand, rock, clay, construction debris, wood 
chips, and “materials used to create any structure or infrastructure in the waters of the United States.” In 
order to further define the scope of waters protected under the CWA, the Corps and EPA published the 
Clean Water Rule on June 29, 2015. Pursuant to the Clean Water Rule, the term “waters of the United 
States” is defined as follows: 

(i)  All waters which are currently used, or were used in the past, or may be susceptible to use in 
interstate or foreign commerce, including all waters which are subject to the ebb and flow of the 
tide. 

(ii)  All interstate waters, including interstate wetlands1. 

(iii)  The territorial seas. 

(iv)  All impoundments of waters otherwise defined as waters of the United States under the definition. 

(v)  All tributaries2 of waters identified in paragraphs (i) through (iii) mentioned above. 

(vi)  All waters adjacent3 to a water identified in paragraphs (i) through (v) mentioned above, including 
wetlands, ponds, lakes, oxbows, impoundments, and similar waters. 

 
1  The term wetlands means those areas that are inundated or saturated by surface or groundwater at a 

frequency and duration sufficient to support, and that under normal circumstances do support, a prevalence 
of vegetation typically adapted for life in saturated soil conditions. 

2  The terms tributary and tributaries each mean a water that contributes flow, either directly or through 
another water (including an impoundment identified in paragraph (iv) mentioned above), to a water 
identified in paragraphs (i) through (iii) mentioned above, that is characterized by the presence of the 
physical indicators of a bed and banks and an ordinary high water mark. 

3  The term adjacent means bordering, contiguous, or neighboring a water identified in paragraphs (i) through 
(v) mentioned above, including waters separated by constructed dikes or barriers, natural river berms, beach 
dunes, and the like. 
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(vii)  All prairie potholes, Carolina bays and Delmarva bays, Pocosins, western vernals pools, Texas 
coastal prairie wetlands, where they are determined, on a case-specific basis, to have a significant 
nexus to a water identified in paragraphs (i) through (iii) meantioned above. 

(viii)  All waters located within the 100-year floodplain of a water identified in paragraphs (i) through 
(iii) mentioned above and all waters located within 4,000 feet of the high tide line or ordinary 
high water mark of a water identified in paragraphs (i) through (v) mentioned above, where they 
are determined on a case-specific basis to have a significant nexus to a waters identified in 
paragraphs (i) through (iii) mentioned above. 

The following features are not defined as “waters of the United States” even when they meet the terms of 
paragraphs (iv) through (viii) mentioned above: 

(i)  Waste treatment systems, including treatment ponds or lagoons designed to meet the requirements 
of the Clean Water Act.  

(ii)  Prior converted cropland. 

(iii)  The following ditches: 

(A) Ditches with ephemeral flow that are not a relocated tributary or excavated in a 
tributary. 

(B) Ditches with intermittent flow that are not a relocated tributary, excavated in a 
tributary, or drain wetlands. 

(C) Ditches that do not flow, either directly or through another water, into a water of the 
United States as identified in paragraphs (i) through (iii) of the previous section.  

(iv)  The following features: 

(A) Artificially irrigated areas that would revert to dry land should application of water to 
that area cease; 

(B) Artificial, constructed lakes and ponds created in dry land such as farm and stock 
watering ponds, irrigation ponds, settling basins, fields flooded for rice growing, log 
cleaning ponds, or cooling ponds; 

(C) Artificial reflecting pools or swimming pools created in dry land; 
(D) Small ornamental waters created in dry land; 
(E) Water-filled depressions created in dry land incidental to mining or construction 

activity, including pits excavated for obtaining fill, sand, or gravel that fill with water; 
(F) Erosional features, including gullies, rills, and other ephemeral features that do not 

meet the definition of a tributary, non-wetland swales, and lawfully constructed 
grassed waterways; and 

(G) Puddles. 
(v)  Groundwater, including groundwater drained through subsurface drainage systems.  

(vi)  Stormwater control features constructed to convey, treat, or store stormwater that are created in 
dry land. 
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(vii)  Wastewater recycling structures constructed in dry land; detention and retention basins built for 
wastewater recycling; groundwater recharge basins; percolation ponds built for wastewater 
recycling; and water distributary structures built for wastewater recycling. 

Section 401 of the Clean Water Act 

Pursuant to Section 401 of the CWA, any applicant for a federal license or permit to conduct any activity 
which may result in any discharge to waters of the United States must provide certification from the State 
or Indian tribe in which the discharge originates. This certification provides for the protection of the 
physical, chemical, and biological integrity of waters, addresses impacts to water quality that may result 
from issuance of federal permits, and helps insure that federal actions will not violate water quality 
standards of the State or Indian tribe. In California, there are nine Regional Water Quality Control Boards 
(Regional Board) that issue or deny certification for discharges to waters of the United States and waters of 
the State, including wetlands, within their geographical jurisdiction. The State Water Resources Control 
Board assumed this responsibility when a project has the potential to result in the discharge to waters within 
multiple Regional Boards. 

State Regulations  

Fish and Game Code  

Fish and Game Code Sections 1600 et. seq. establishes a fee-based process to ensure that projects conducted 
in and around lakes, rivers, or streams do not adversely impact fish and wildlife resources, or, when adverse 
impacts cannot be avoided, ensures that adequate mitigation and/or compensation is provided.   

Fish and Game Code Section 1602 requires any person, state, or local governmental agency or public utility 
to notify the CDFW before beginning any activity that will do one or more of the following:  
 

(1) substantially obstruct or divert the natural flow of a river, stream, or lake;  
(2) substantially change or use any material from the bed, channel, or bank of a river, stream, or lake; 

or  
(3) deposit or dispose of debris, waste, or other material containing crumbled, flaked, or ground 

pavement where it can pass into a river, stream, or lake.  
 
Fish and Game Code Section 1602 applies to all perennial, intermittent, and ephemeral rivers, streams, and 
lakes in the State. CDFW’s regulatory authority extends to include riparian habitat (including wetlands) 
supported by a river, stream, or lake regardless of the presence or absence of hydric soils and saturated soil 
conditions. Generally, the CDFW takes jurisdiction to the top of bank of the stream or to the outer limit of 
the adjacent riparian vegetation (outer drip line), whichever is greater.  Notification is generally required 
for any project that will take place in or in the vicinity of a river, stream, lake, or their tributaries. This 
includes rivers or streams that flow at least periodically or permanently through a bed or channel with banks 
that support fish or other aquatic life and watercourses having a surface or subsurface flow that support or 
have supported riparian vegetation. A Section 1602 Streambed Alteration Agreement would be required if 
impacts to identified CDFW jurisdictional areas occur. 
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Porter Cologne Act 

The California Porter-Cologne Water Quality Control Act gives the State very broad authority to regulate 
waters of the State, which are defined as any surface water or groundwater, including saline waters. The 
Porter-Cologne Act has become an important tool in the post SWANCC and Rapanos regulatory 
environment, with respect to the state’s authority over isolated and insignificant waters. Generally, any 
person proposing to discharge waste into a water body that could affect its water quality must file a Report 
of Waste Discharge in the event that there is no Section 404/401 nexus. Although “waste” is partially 
defined as any waste substance associated with human habitation, the Regional Board also interprets this 
to include fill discharged into water bodies. 
 

 
 

 


