
 
 
 
 

 
 
 
 
 

 
 

DATE: September 7, 2022 PHONE: 909-387-4421 
   

FROM: STEVEN VALDEZ, Senior Planner 
Land Use Services Department 

 
TO: HONORABLE PLANNING COMMISSION 

 

SUBJECT: SPEEDWAY COMMERCE CENTER II SPECIFIC PLAN; PROJECT NUMBER: PROJ-2021-
00150; APPLICANT: CANDYCE BURNETT, KIMLEY HORN (AGENDA ITEM #2) 

 

Since the distribution of the staff report, Staff has received additional comments for the above-referenced 
Project. These additional comments are attached for your consideration.   
 
 
SV/HD/lb 
 

 

Interoffice Memo 



From: Valdez, Steven
To: Biggs, Lupe; Duron, Heidi - LUS; Prusch, David - LUS; Liang, Aron
Subject: FW: 20220907 - Fontana - Speedway Commerce FEIR Response
Date: Wednesday, September 7, 2022 4:14:37 PM
Attachments: 20220907 - Fontana - Speedway Commerce FEIR Response.docx

image001.png

Please see the attached comments related to the Speedway. 
 
Steven Valdez
Senior Planner 
Land Use Services Department
Phone: 909-387-4421
Cell Phone: 909-601-4743
Fax: 909-387-3223
385 N. Arrowhead Ave, First Floor
San Bernardino, CA, 92415-0187

 

Our job is to create a county in which those who reside and invest can prosper and achieve well-being.
www.SBCounty.gov
 

County of San Bernardino Confidentiality Notice: This communication contains confidential information sent solely for the use of the
intended recipient. If you are not the intended recipient of this communication, you are not authorized to use it in any manner, except to
immediately destroy it and notify the sender.

 

From: Shaun Martinez <shaunm@teamsters1932.org> 
Sent: Wednesday, September 07, 2022 3:57 PM
To: Valdez, Steven <Steven.Valdez@lus.sbcounty.gov>
Subject: 20220907 - Fontana - Speedway Commerce FEIR Response
 
 

CAUTION: This email originated from outside of the organization. Do not click links or open
attachments unless you can confirm the sender and know the content is safe.
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Steven Valdez

Senior Planner

County of San Bernardino

Land Use Services Dept - Planning Division

385 North Arrowhead Drive, 1st Fl

San Bernardino, CA 92415

email:steven.valdez@lus.sbcounty.gov



Re: 	Response to County’s Final EIR - Speedway Commerce Center II Specific Plan Project (PROJ - 2021 00150, SCH No. 2021120259)



Dear Mr. Valdez,



This letter is submitted on behalf of the members and families represented by Local 1932 of the International Brotherhood of Teamsters (“Local 1932”). Local 1932 and our sibling locals represent thousands of workers in the logistics industry in San Bernardino County. Teamster members not only work in this industry, but many live in the neighborhoods and communities most directly affected by this industry’s physical development. For the last few years, Local 1932, along with its sibling locals across California have made a commitment to ensure that this industry which impacts both the work and community life of so many workers, their families and their neighbors meets the best standards, and limits its negative impacts. 



The County’s responses to comments submitted to the draft EIR (“DEIR”) are not satisfactory and do not meet the statutory or substantive requirements of CEQA in numerous instances. This letter will briefly outline the ways in which the Final EIR responses (“FEIR”; “Responses”) are inadequate. 



1.	Summary



The County should not adopt the FEIR as it was circulated to the public. As it stands, the FEIR is incomplete, full of stand-ins and blanks that omit key information that is necessary for the public and decision-makers to adequately understand the County’s rationale and substantive support for the DEIR analysis. The DEIR does not adequately address issues of air quality baselines for evaluation, VMT analysis, mitigation measures, and contains deficient project descriptions and alternatives analyses. The FEIR fails to competently, fully or adequately address these deficiencies and therefore the FEIR and the entitlements related to it should not be adopted.  



2.	The Responses Do Not Appear to be Complete. 



A general problem with the Responses is that the County seems either to not have circulated the final version of the Responses or did not fully complete the responses. There are several dozen instances of key internal references, citations, or terms omitted either with “XXX” or with blank lines (e.g., “_____________”). There are at least 45 instances of this, including a dozen just in the responses to Comment O4. This makes it difficult, if not impossible, to fully understand the County’s individual responses and shifts the burden to the public and decision-makers to discern the reasoning, explanation, and evidence that is meant to support the County’s claim for the adequacy of the DEIR. An appropriate, completed set of Responses needs to be recirculated so that the public and the decision-makers can make a properly informed decision regarding the document. 



3.	The Project Description Remains Inadequate for Purposes of CEQA



Several commenters noted that the DEIR’s project description is inadequate. (See e.g., Comment O1, O4, O7). The FEIR Responses generally counter these comments by referring to “Master Response 1,” which purports to explain and justify the DEIR’s project description. However, Master Response does not go into detail about why the project description is adequate, given that substance of the objections.



For example, comment O3 details how the project description failed to adequately address the potential specific impacts of likely end-users that were reasonably foreseeable. This entails analyzing the impact of consumer-facing e-commerce uses, where deliveries are made to consumers’ homes, for example Amazon or a similar e-commerce retailer. Given the size and scope of the planned e-commerce facilities, there is a known range of end-users: currently, Amazon owns approximately 38% of the market-share of e-commerce retailers; Wal-Mart is second in market-share with 6%, followed by Apple and eBay at approximately 4%. Each of these e-commerce retailers have existing facilities which can be studied to predict, with more accuracy, their impacts. Amazon, which has a greater intensity of use, uses particular commercial vehicles, has a predictable number of routes and vehicles using those routes, and a standardized logistical model, has impacts distinct from, e.g., Wal-Mart or Apple, which serve different markets and have different intensity of uses. Master Response 1, upon which the FEIR Responses heavily rely, does not address at all the objection that the DEIR failed to account for the predictable and likely uses. As the FEIR Responses failed to respond to these objections adequately, the DEIR needs to be redrafted and recirculated. 



4.	The FEIR Responses Failed to Respond to Particularized Objections by Experts in Comment O3.



Comment O3, provided by attorneys representing CARE-CA, included several appendices which went into further detail regarding technical and legal deficiencies with the DEIR (see FEIR starting at 2.0-136). While some of the matters contained in these expanded expert reports are summarized in CARE-CA’s comment letter, many of the specifics are not–for example, the mitigation measures regarding trucks to be used during construction (at 2.0-141), or the air quality baseline used for analysis (at 2.0-1401).



Similarly, the FEIR Responses does not address the July 18 report prepared by Smith Engineering and Management (at 2.0-178), which details the failure to adequately study LOS at relevant locations. (at 2.0-179). 



These failures to adequately address specific objections leaves the FEIR deficient. 



5.	The FEIR’s Responses to the Deficient Alternative Analysis is Unsatisfactory 



The FEIR purports to respond to numerous commenters who raised issues with the DEIR’s alternative analysis (see e.g., O8-4 at 545; O9-3 at 552-3). In at least one instances, the response is filled with blanks (Responses at 545) which leave out seemingly key information meant to explain why the alternatives analysis is adequate. 



Responses O9-7 to O9-9 do not adequately address the objection that the DEIR’s alternatives analysis lacks objective criteria upon which decisions were made to either reject the alternative or regarding which alternative to choose. Instead, the responses simply reiterate that the alternatives were rejected because they were not optimal, i.e., because they were not large enough given the infrastructure cost. (see 2.0-553). However, there is no explication of the objective criteria upon which “largeness” or differential in cost were evaluated, or the specific decline in impacts that was desirable with respect to the chosen decrease in scale. 



6.	Conclusion



For the foregoing reasons, we respectfully request that the FEIR Responses be adequately completed, or in the alternative, that the DEIR be recirculated after addressing the objections raised by the numerous commenters to the Project. 



Sincerely,



Shaun Martinez

Teamsters Local 1932
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Steven Valdez 
Senior Planner 
County of San Bernardino 
Land Use Services Dept - Planning Division 
385 North Arrowhead Drive, 1st Fl 
San Bernardino, CA 92415 
email:steven.valdez@lus.sbcounty.gov 
 

Re:  Response to County’s Final EIR - Speedway Commerce Center II Specific Plan Project 
(PROJ - 2021 00150, SCH No. 2021120259) 
 

Dear Mr. Valdez, 

 

This letter is submitted on behalf of the members and families represented by Local 1932 

of the International Brotherhood of Teamsters (“Local 1932”). Local 1932 and our sibling 

locals represent thousands of workers in the logistics industry in San Bernardino County. 

Teamster members not only work in this industry, but many live in the neighborhoods and 

communities most directly affected by this industry’s physical development. For the last 

few years, Local 1932, along with its sibling locals across California have made a 

commitment to ensure that this industry which impacts both the work and community life 

of so many workers, their families and their neighbors meets the best standards, and limits 

its negative impacts.  

 

The County’s responses to comments submitted to the draft EIR (“DEIR”) are not 

satisfactory and do not meet the statutory or substantive requirements of CEQA in 

numerous instances. This letter will briefly outline the ways in which the Final EIR 

responses (“FEIR”; “Responses”) are inadequate.  

 

1. Summary 

 

The County should not adopt the FEIR as it was circulated to the public. As it stands, the 

FEIR is incomplete, full of stand-ins and blanks that omit key information that is necessary 

for the public and decision-makers to adequately understand the County’s rationale and 
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substantive support for the DEIR analysis. The DEIR does not adequately address issues of 

air quality baselines for evaluation, VMT analysis, mitigation measures, and contains 

deficient project descriptions and alternatives analyses. The FEIR fails to competently, fully 

or adequately address these deficiencies and therefore the FEIR and the entitlements 

related to it should not be adopted.   

 

2. The Responses Do Not Appear to be Complete.  

 

A general problem with the Responses is that the County seems either to not have 

circulated the final version of the Responses or did not fully complete the responses. There 

are several dozen instances of key internal references, citations, or terms omitted either 

with “XXX” or with blank lines (e.g., “_____________”). There are at least 45 instances of this, 

including a dozen just in the responses to Comment O4. This makes it difficult, if not 

impossible, to fully understand the County’s individual responses and shifts the burden to 

the public and decision-makers to discern the reasoning, explanation, and evidence that is 

meant to support the County’s claim for the adequacy of the DEIR. An appropriate, 

completed set of Responses needs to be recirculated so that the public and the decision-

makers can make a properly informed decision regarding the document.  

 

3. The Project Description Remains Inadequate for Purposes of CEQA 

 

Several commenters noted that the DEIR’s project description is inadequate. (See e.g., 

Comment O1, O4, O7). The FEIR Responses generally counter these comments by referring 

to “Master Response 1,” which purports to explain and justify the DEIR’s project 

description. However, Master Response does not go into detail about why the project 

description is adequate, given that substance of the objections. 

 

For example, comment O3 details how the project description failed to adequately address 

the potential specific impacts of likely end-users that were reasonably foreseeable. This 

entails analyzing the impact of consumer-facing e-commerce uses, where deliveries are 

made to consumers’ homes, for example Amazon or a similar e-commerce retailer. Given 



the size and scope of the planned e-commerce facilities, there is a known range of end-

users: currently, Amazon owns approximately 38% of the market-share of e-commerce 

retailers; Wal-Mart is second in market-share with 6%, followed by Apple and eBay at 

approximately 4%. Each of these e-commerce retailers have existing facilities which can be 

studied to predict, with more accuracy, their impacts. Amazon, which has a greater 

intensity of use, uses particular commercial vehicles, has a predictable number of routes 

and vehicles using those routes, and a standardized logistical model, has impacts distinct 

from, e.g., Wal-Mart or Apple, which serve different markets and have different intensity of 

uses. Master Response 1, upon which the FEIR Responses heavily rely, does not address at 

all the objection that the DEIR failed to account for the predictable and likely uses. As the 

FEIR Responses failed to respond to these objections adequately, the DEIR needs to be 

redrafted and recirculated.  

 

4. The FEIR Responses Failed to Respond to Particularized Objections by Experts in 

Comment O3. 

 

Comment O3, provided by attorneys representing CARE-CA, included several appendices 

which went into further detail regarding technical and legal deficiencies with the DEIR (see 

FEIR starting at 2.0-136). While some of the matters contained in these expanded expert 

reports are summarized in CARE-CA’s comment letter, many of the specifics are not–for 

example, the mitigation measures regarding trucks to be used during construction (at 2.0-

141), or the air quality baseline used for analysis (at 2.0-1401). 

 

Similarly, the FEIR Responses does not address the July 18 report prepared by Smith 

Engineering and Management (at 2.0-178), which details the failure to adequately study 

LOS at relevant locations. (at 2.0-179).  

 

These failures to adequately address specific objections leaves the FEIR deficient.  

 

5. The FEIR’s Responses to the Deficient Alternative Analysis is Unsatisfactory  

 



The FEIR purports to respond to numerous commenters who raised issues with the DEIR’s 

alternative analysis (see e.g., O8-4 at 545; O9-3 at 552-3). In at least one instances, the 

response is filled with blanks (Responses at 545) which leave out seemingly key 

information meant to explain why the alternatives analysis is adequate.  

 

Responses O9-7 to O9-9 do not adequately address the objection that the DEIR’s 

alternatives analysis lacks objective criteria upon which decisions were made to either 

reject the alternative or regarding which alternative to choose. Instead, the responses 

simply reiterate that the alternatives were rejected because they were not optimal, i.e., 

because they were not large enough given the infrastructure cost. (see 2.0-553). However, 

there is no explication of the objective criteria upon which “largeness” or differential in cost 

were evaluated, or the specific decline in impacts that was desirable with respect to the 

chosen decrease in scale.  

 

6. Conclusion 

 

For the foregoing reasons, we respectfully request that the FEIR Responses be adequately 

completed, or in the alternative, that the DEIR be recirculated after addressing the 

objections raised by the numerous commenters to the Project.  

 

Sincerely, 

 

Shaun Martinez 

Teamsters Local 1932 



From: Valdez, Steven
To: Biggs, Lupe; Duron, Heidi - LUS; Prusch, David - LUS; Liang, Aron
Subject: FW: Miramontes Family Response to DEIR 2021120259
Date: Wednesday, September 7, 2022 5:07:02 PM
Attachments: image001.png

Hi Lupe,
 
Attached is another comment from the Miramontes family. 
 
Thanks,
 
Steven Valdez
Senior Planner 
Land Use Services Department
Phone: 909-387-4421
Cell Phone: 909-601-4743
Fax: 909-387-3223
385 N. Arrowhead Ave, First Floor
San Bernardino, CA, 92415-0187

 

Our job is to create a county in which those who reside and invest can prosper and achieve well-being.
www.SBCounty.gov
 

County of San Bernardino Confidentiality Notice: This communication contains confidential information sent solely for the use of the
intended recipient. If you are not the intended recipient of this communication, you are not authorized to use it in any manner, except to
immediately destroy it and notify the sender.

 

From: TheReal Amparo <the.real.amparo@gmail.com> 
Sent: Wednesday, September 07, 2022 4:43 PM
To: Valdez, Steven <Steven.Valdez@lus.sbcounty.gov>; amiles@oprusa.com
Cc: Jasmine Cunningham <jasmine.s.cunningham@gmail.com>; dr.k.miramontes@gmail.com;
Starlord Plays <LOCMiramontes@gmail.com>; arianarmiramontes@gmail.com; Ana Gonzalez
<Ana.g@ccaej.org>; Liz Sena <mrssena12@gmail.com>
Subject: Re: Miramontes Family Response to DEIR 2021120259
 
 

CAUTION: This email originated from outside of the organization. Do not click links or open
attachments unless you can confirm the sender and know the content is safe.

   
My family and I sent this letter out for suggested mitigations. 
 
We never received a response and we can see that none of our mitigation measures were taken into
consideration based on the presentation now given to us from Anne Miles.
 
This is extremely disappointing and appears to once again ignore true mitigation considerations.
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On Mon, Jul 18, 2022 at 9:49 PM TheReal Amparo <the.real.amparo@gmail.com> wrote:

Greetings Steven, 
 
I am hoping that this email finds you well and that it doesn't bounce back to me. I printed all the
documents and scanned them into a smaller file.
 
I am hoping that your email is not full.
 
The Miramontes Family

 
--
Sincerely,
 
Amparo Miramontes
(909)632-5208
 
There is no chance, no destiny, no fate that can circumvent, or hinder or control the
firm resolve of a determined soul --    Ella Wheeler Wilcox

mailto:the.real.amparo@gmail.com
tel:(909)%20632-5208


From: Valdez, Steven
To: Biggs, Lupe; Duron, Heidi - LUS; Liang, Aron; Prusch, David - LUS
Subject: FW: Miramontes Family Response to DEIR 2021120259
Date: Wednesday, September 7, 2022 5:03:20 PM
Attachments: image001.png

Miramontes Family Response to DEIR 2021120259.pdf

Attached is another comment.

Thanks,
 
Steven Valdez
Senior Planner 
Land Use Services Department
Phone: 909-387-4421
Cell Phone: 909-601-4743
Fax: 909-387-3223
385 N. Arrowhead Ave, First Floor
San Bernardino, CA, 92415-0187

 

Our job is to create a county in which those who reside and invest can prosper and achieve well-being.
www.SBCounty.gov
 

County of San Bernardino Confidentiality Notice: This communication contains confidential information sent solely for the use of the
intended recipient. If you are not the intended recipient of this communication, you are not authorized to use it in any manner, except to
immediately destroy it and notify the sender.

 

From: TheReal Amparo <the.real.amparo@gmail.com> 
Sent: Wednesday, September 07, 2022 5:01 PM
To: Valdez, Steven <Steven.Valdez@lus.sbcounty.gov>
Cc: jasmine.s.cunningham@gmail.com; dr.k.miramontes@gmail.com; Starlord Plays
<LOCMiramontes@gmail.com>; arianarmiramontes@gmail.com; Ana Gonzalez <Ana.g@ccaej.org>;
Liz Sena <mrssena12@gmail.com>
Subject: Re: Miramontes Family Response to DEIR 2021120259
 
 

CAUTION: This email originated from outside of the organization. Do not click links or open
attachments unless you can confirm the sender and know the content is safe.

   
HERE IS THE ATTACHMENT!
 
On Tue, Jul 19, 2022 at 8:16 AM Valdez, Steven <Steven.Valdez@lus.sbcounty.gov> wrote:

This email has been received.  Thanks again for ensuring we received your comments – they have
been received.
 
Have a great day!
 
Steven Valdez
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Senior Planner 
Land Use Services Department
Phone: 909-387-4421
Cell Phone: 909-601-4743
Fax: 909-387-3223
385 N. Arrowhead Ave, First Floor
San Bernardino, CA, 92415-0187

 

Our job is to create a county in which those who reside and invest can prosper and achieve well-being.
www.SBCounty.gov
 

County of San Bernardino Confidentiality Notice: This communication contains confidential information sent solely for the use of the
intended recipient. If you are not the intended recipient of this communication, you are not authorized to use it in any manner, except
to immediately destroy it and notify the sender.

 

From: TheReal Amparo <the.real.amparo@gmail.com> 
Sent: Monday, July 18, 2022 9:50 PM
To: Valdez, Steven <Steven.Valdez@lus.sbcounty.gov>
Cc: jasmine.s.cunningham@gmail.com; dr.k.miramontes@gmail.com; Starlord Plays
<LOCMiramontes@gmail.com>; arianarmiramontes@gmail.com; Ana Gonzalez
<Ana.g@ccaej.org>; Liz Sena <mrssena12@gmail.com>
Subject: Miramontes Family Response to DEIR 2021120259
 
 

CAUTION: This email originated from outside of the organization. Do not click links or open
attachments unless you can confirm the sender and know the content is safe.

   
Greetings Steven, 
 
I am hoping that this email finds you well and that it doesn't bounce back to me. I printed all the
documents and scanned them into a smaller file.
 
I am hoping that your email is not full.
 
The Miramontes Family
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From: Alisha C. Pember
To: Planning Commission Comments; Valdez, Steven
Cc: Christina Caro; Kelilah D. Federman
Subject: Action Item No. 2 - Speedway Commerce Center II Specific Plan (PROJ-2021-00150)
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Good evening,
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Thank you.
 
Alisha Pember
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___________________
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September 8, 2022 
 
Via Email Only 
 
Chair Jonathan Weldy  
Vice Chair Michael Stoffel  
Commissioner Raymond Bragg 
Commissioner Tom Haughey 
Commissioner Kareem Gongora 
Planning Commission 
County of San Bernardino  
Email: 
PlanningCommissionComments@lus.s
bcounty.gov  
 


Steven Valdez 
Senior Planner 
County of San Bernardino 
Land Use Services Department- 
Planning Division 
385 North Arrowhead Avenue, First 
Floor 
San Bernardino, CA 92415-0187 
Email: 
steven.valdez@lus.sbcounty.gov


Re:  Action Item No. 2 - Speedway Commerce Center II Specific Plan  
        (PROJ-2021-00150)  


 
Dear Honorable Chair Weldy, Vice Chair Stoffel, Commissioner Haughey, 
Commissioner Gongora and Mr. Valdez: 
 
 We submit these comments on behalf of Californians Allied for a Responsible 
Economy (“CARE CA”) in response to the Staff Report (“Staff Report”) prepared for 
the September 8, 2022 Planning Commission (“Commission”) hearing on Action 
Item No. 2 – Project No. PROJ-2021-00150 – Speedway Commerce Center II 
Specific Plan Project (“Project”) proposed by Candyce Burnett of Kimley Horn & 
Associates, Inc. (“Applicant”). These comments also include preliminary comments 
on the Final Environmental Impact Report (“FEIR”).  
 
 The Project proposes to develop 6,600,000 square feet of a mix of high cube 
and e-commerce warehousing, approximately 261,369 square feet of accessory 
commercial uses, and approximately 98 acres of vehicle parking/drop lot areas and 
associated open space and internal public roadways.1  The approximately 433-acre 


 
1 Speedway Commerce Center II Specific Plan Project, Draft Environmental Impact Report, State 
Clearinghouse No. 2021120259, Prepared for: Steven Valdez, Senior Planner, Land Use Services 
Department, San Bernardino County, Prepared by: Kimley-Horn and Associates, Inc. (June 2022).  
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Project site is within the 522-acre site currently developed with the Auto Club 
Speedway (“ACS”), formerly known as the California Speedway.  The Project site is 
located at 9300 Cherry Avenue, Fontana California 92335 between Arrow 
Boulevard and San Bernardino Avenue in the unincorporated portion of San 
Bernardino County within the City of Fontana Sphere of Influence.  The Project site 
comprises ten Assessor Parcel Numbers (APNs) 0231-011-09, 0231-011-10, 0231-
011-11, 0231-011-12, 0231-111-06, 0231-111-10, and 0231-111-17, 0231-111-18, 
0231-111-19, and 0231-111-20. 
 


On July 18, 2022, CARE CA submitted extensive written comments on the 
Project’s Draft Environmental Impact Report (“DEIR”), including expert comments, 
which identified significant errors, omissions, and fatal defects in the document.   
 


CARE CA and their experts have reviewed the Staff Report prepared for the 
September 8, 2022 Planning Commission hearing and have conducted a preliminary 
review of the FEIR.  These comments address the ongoing deficiencies in the 
County’s environmental analysis and proposed mitigation for the Project.  These 
comments are supported by substantial evidence in the form of technical comments 
from qualified experts identifying significant, unmitigated air quality, health risk, 
GHG, and traffic, that the FEIR fails to adequately address.  These comments were 
prepared with the assistance of air quality and hazardous resources expert James J. 
Clark, Ph.D., and traffic and transportation expert Daniel T. Smith, Jr., M.S.2  


 
Although the County nominally responded to public comments, the 


Responses to Comments on the DEIR which are included in the FEIR (“Responses 
to Comments”) are wholly inadequate under CEQA.3  The County failed to 
adequately respond to CARE CA’s DEIR comments, and the comments of its 
experts, on significant environmental issues, in violation of CEQA.4   


 
The FEIR and the Staff Report do not resolve a number of issues raised in 


our prior comments.  As a result, it is premature to recommend that the Board of 
Supervisors take action on the Project. We urge the Planning Commission to decline 
to make any recommendation to the Board of Supervisors at this time.  Instead, the 
Commission should remand the Project to Staff to revise and recirculate a legally 


 
2 Dr. Clark’s and Mr. Smith’s technical comments and curricula vitae are attached hereto as Exhibit 
A and B, respectively.  
3 14 CCR § 15088(a), (c); King & Gardiner Farms, LLC v. County of Kern (2020) 45 Cal.App.5th 814, 
879–882; The Flanders Foundation v. City of Carmel-by-the-Sea (2012) 202 Cal.App.4th 603, 615. 
4 Id.  
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adequate EIR which adequately analyzes and mitigates Project impacts and 
appropriately responds to public comments.  


 
The Project must not be rescheduled for a further public hearing before the 


Commission until all of the issues raised in these comments, and in the comments 
of other members of the public, have been fully addressed.  We reserve the right to 
supplement these comments at a later date, and at any later proceedings related to 
this Project.5 
 


I. STATEMENT OF INTEREST 
 


CARE CA is an unincorporated association of individuals and labor 
organizations that may be adversely affected by the potential public and worker 
health and safety hazards, and the environmental impacts of the Project.  The 
coalition includes San Bernardino County residents Derek Brill, Nicholas Corrigan, 
Justin Dempsey, Anthony Diaz, the District Council of Ironworkers, Southern 
California Pipe Trades DC 16, along with their members, their families, and other 
individuals who live and work in San Bernardino County. 


 
CARE CA advocates for protecting the environment and the health of their 


communities’ workforces.  CARE CA seeks to ensure a sustainable construction 
industry over the long-term by supporting projects that offer genuine economic and 
employment benefits, and which minimize adverse environmental and other 
impacts on local communities.  CARE CA members live, work, recreate, and raise 
their families in San Bernardino County and surrounding communities.  
Accordingly, they would be directly affected by the Project’s environmental and 
health and safety impacts.  Individual members may also work on the Project itself.  
They will be first in line to be exposed to any health and safety hazards that exist 
onsite. 
 


In addition, CARE CA has an interest in enforcing environmental laws that 
encourage sustainable development and ensure a safe working environment for its 
members.  Environmentally detrimental projects can jeopardize future jobs by 
making it more difficult and more expensive for business and industry to expand in 
the region, and by making the area less desirable for new businesses and new 
residents.  Indeed, continued environmental degradation can, and has, caused 


 
5 Gov. Code § 65009(b); PRC § 21177(a); Bakersfield Citizens for Local Control v. Bakersfield 
(“Bakersfield”) (2004) 124 Cal. App. 4th 1184, 1199-1203; see Galante Vineyards v. Monterey Water 
Dist. (1997) 60 Cal. App. 4th 1109, 1121. 
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construction moratoriums and other restrictions on growth that, in turn, reduce 
future employment opportunities. 
 


II. THE PROJECT DESCRIPTION REMAINS INADEQUATE 
 


CARE CA previously commented that the DEIR failed to include an accurate 
and complete Project description because the DEIR failed to identify reasonably 
foreseeable uses of the Project site, rendering the DEIR’s impact analysis 
inadequate. The FEIR fails to correct this omission, and the Staff Report 
perpetuates it, stating that “[p]otential tenants and end users are unknown at this 
time; therefore, the exact square footage allocation between high-cube logistics and 
e-commerce uses cannot be determined at this time.”6  The failure to clarify the 
square footage used for high-cube logistics and e-commerce uses continues to result 
in a failure to adequately inform the public about the Project’s basic purpose and of 
the nature and extent of the Project’s impacts.   


 
The County states that the Project is being developed for unknown future 


tenants.  However, the Project is being developed for reasonably foreseeable future 
uses, the impacts of which were required to be fully analyzed in the FEIR, but were 
not.  The FEIR refers to “future development of high-cube logistics and e-commerce 
uses within the Project site.”7  These uses, as pointed out by CARB, can result in 
highly significant environmental impacts: “Freight facilities, such as warehouse and 
distribution facilities, can result in high daily volumes of heavy-duty diesel truck 
traffic and operation of on-site equipment (e.g., forklifts and yard tractors) that emit 
toxic diesel emissions, and contribute to regional air pollution and global climate 
change.”8  The impacts generated by the particular operations of different users 
within this broad category can also result in significant impacts.  The adverse 
impacts generated by cold storage warehouses, for example, are far more severe 
than those from a high-cube warehouse without cold storage.9  Warehouses with 
cold storage capabilities and the ability to accommodate refrigerated trucks, or 
Transport Refrigeration Units (“TRUs”), require more truck trips per square foot 
and have higher energy demands due to the low temperatures required by the 


 
6 FEIR, Exhibit C, p. 2.0-25.  
7 DEIR, p. 4.3-20.  
8 CARB Comments re: Rubidoux Commerce Park Notice of Preparation of DEIR, December 17, 2020, 
p. 1; CARB NOP Comments regarding the Mariposa Industrial Park DEIR. 
9 Id.  
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trucks, whose refrigeration units are most often powered by diesel internal 
combustion engines.10  


Though the DEIR does not name the Project’s specific end user tenants, the 
Project is being constructed to support warehouse, distribution, and cold storage 
uses.  The FEIR’s ongoing omission of information about the reasonably foreseeable 
operations at the Project site that could have significant impacts is a violation of 
CEQA. 


 
CEQA requires that an EIR “set forth a project description that is sufficient 


to allow an adequate evaluation and review of the environmental impact.”11  An 
accurate project description is necessary for an intelligent evaluation of the 
potential environmental effects of a proposed activity.12  “An accurate, stable and 
finite project description is the sine qua non of an informative and legally sufficient 
EIR.”13  Accordingly, a lead agency may not hide behind its failure to obtain a 
complete and accurate project description.14   


 
“Only through an accurate view of the project may affected outsiders and 


public decision-makers balance the proposal's benefit against its environmental 
cost, consider mitigation measures, assess the advantage of terminating the 
proposal ... and weigh other alternatives in the balance.”15  As articulated by the 
court in County of Inyo v. City of Los Angeles, “a curtailed, enigmatic or unstable 
project description draws a red herring across the path of public input.”16  Without a 
complete project description, the environmental analysis under CEQA is 
impermissibly limited, thus minimizing the project’s impacts and undermining 
meaningful public review.17 


 
The purpose of an EIR is to reveal to the public “the basis on which its 


responsible officials either approve or reject environmentally significant action,” so 
 


10 See, e.g., CARB Transport Refrigeration Unit Regulations, 
http://ww2.arb.ca.gov/sites/default/files/truckstop/trus/trus.html; CARB Technology Assessment for 
Transport Refrigerators, August 2015, https://ww2.arb.ca.gov/sites/default/files/2020-
06/TRU%20Tech%20Assessment%20Report%20ada.pdf; CARB Comments on Mariposa Industrial 
Park DEIR, October 8, 2021. 
11 San Joaquin Raptor Rescue Center v. County of Merced (2007) 149 Cal.App.4th 645, 654 (citing 14 
C.C.R. § 15124). 
12 McQueen v. Board of Directors (1988) 202 Cal. App. 3d 1136, 1143.  
13 Santiago County Water Dist. v. County of Orange 118 Cal. App. 3d 818, 829-830.  
14 Sundstrom v. County of Mendocino (1988) 202 Cal.App.3d 296, 311 (“Sundstrom”). 
15 Santiago County Water Dist. v. County of Orange 118 Cal. App. 3d 818, 829-830. 
16 Id. at 197-198. 
17 See, e.g., Laurel Heights Improvement Assn. v. Regents of the Univ. of Cal. (1988) 47 Cal.3d 376. 
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that the public, “being duly informed, can respond accordingly to action with which 
it disagrees.”18  Further, “[t]o be adequate, the EIR must include sufficient detail to 
enable those who did not participate in its preparation to understand and 
‘meaningfully’ consider the issues raised by the proposed project.”19  The County’s 
failure to provide the square footage breakdown between high-cube logistics and e-
commerce uses is a violation of CEQA. Without an accurate project description, the 
EIR fails as an informational document under CEQA.  A revised EIR must be 
recirculated for public review.   
 


III. THE FEIR STILL FAILS TO ADEQUATELY ANALYZE 
IMPACTS AND INCORPORATE ALL FEASIBLE MITIGATION 
MEASURES AND ALTERNATIVES AS REQUIRED BY CEQA 


 
CEQA’s purpose is to “[p]revent significant, avoidable damage to the 


environment by requiring changes in projects through the use of alternatives or 
mitigation measures when the governmental agency finds the chances to be 
feasible.”20  CEQA requires public agencies to avoid or reduce environmental 
damage when “feasible” by requiring “environmentally superior” alternatives and 
all feasible mitigation measures.21    


 
“CEQA establishes a duty for public agencies to avoid or minimize 


environmental damage where feasible.”22  A public agency cannot approve a project 
if there are feasible alternatives or mitigation measures available that would 
substantially lessen any significant effects that the project would have on the 
environment.23  CEQA defines “feasible” as “capable of being accomplished in a 
successful manner within a reasonable period of time, taking into account economic, 
environmental, social, and technological factors.”24 


 


 
18 Laurel Heights Improvement Assn. v. Regents of University of California (1988) 47 Cal.3d 376, 392 
19 California Oak Foundation v. City of Santa Clarita 133 Cal.App.4th 1219, 1237 quoting Santa 
Clarita Organization for Planning the Environment 106 Cal.App.4th 715, 721; see also Concerned 
Citizens of Costa Mesa Inc, v. 32nd Dist. Agricultural Assn. (1986) 42 Cal.3d 929,935 [“To facilitate 
CEQA’s informational role, the EIR must contain facts and analysis, not just the agency’s bare 
conclusions or opinions”]. 
20 14 CCR § 15002(a)(3).  
21 14 CCR § 15002(a)(2) and (3); see also Berkeley Jets, 91 Cal.App.4th at 1354; Citizens of Goleta 
Valley, 52 Cal.3d at 564.   
22 14 CCR § 15021(a).  
23 14 CCR § 15021(a)(2).  
24 14 CCR § 15364.  
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“The core of an EIR is the mitigation and alternatives sections.”25  The CEQA 
Guidelines define mitigation as a measure which (1) avoids the impact altogether by 
not taking a certain action or parts of an action, (2) minimizes the impact by 
limiting the degree or magnitude of the action and its implementation, (3) 
rectifies the impact by repairing, rehabilitating, or restoring the impacted 
environment, (4) reduces or eliminates the impact overtime by preservation and 
maintenance operations during the life of the action, and (5) compensates for the 
impact by replacing or providing substitute resources or environments.26  “In 
deciding whether changes in a project are feasible, an agency may consider specific 
economic, environmental, legal, social, and technological factors.”27   
 


A lead agency is prohibited from approving a project with significant impacts 
unless it makes one or more of three findings:  
 


(1) Changes or alterations have been required in, or incorporated into, the 
project which avoid or substantially lessen the significant environmental 
effect as identified in the final EIR.28 


(2) Such changes or alterations are within the responsibility and jurisdiction 
of another public agency and not the agency making the finding. Such 
changes have been adopted by such other agency or can and should be 
adopted by such other agency.29 


(3) Specific economic, legal, social, technological, or other considerations, 
including provision of employment opportunities for highly trained 
workers, make infeasible the mitigation measures or project alternatives 
identified in the final EIR.30  


 
Findings as to mitigation measures must be supported by substantial 


evidence.31  Substantial evidence means “enough relevant information and 
reasonable inferences from this information that a fair argument can be made to 
support a conclusion, even though other conclusions might also be reached.”32  
Substantial evidence “shall include facts, reasonable assumptions predicated upon 


 
25 Citizens of Goleta Valley v. Bd. of Supervisors (“Goleta II”) (1990) 52 Cal.3d 553, 564. 
26 14 CCR § 15370.  
27 14 CCR § 15021(b).  
28 14 CCR § 15091(a)(1).  
29 14 CCR § 15091(a)(2).  
30 14 CCR § 15091(a)(3).  
31 14 CCR § 15091(b); Neighbors for Smart Rail v. Exposition Metro Line Construction 
Authority (2013) 57 Cal.4th 439, 449. 
32 14 CCR § 15384(a).  
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facts, and expert opinion supported by facts,”33 but it should not include 
“[a]rgument, speculation, unsubstantiated opinion or narrative, evidence which is 
clearly erroneous or inaccurate, or evidence of social or economic impacts which do 
not contribute to or are not caused by physical impacts on the environment.”34  The 
DEIR should be revised and recirculated to incorporate all feasible mitigation 
measures recommended by Commenters to reduce the Project’s significant impacts. 


 
A. The FEIR Does Not Include All Feasible Mitigation to 


Reduce Air Quality Impacts to the Greatest Extent Feasible  
 


CARE CA previously commented that the DEIR failed to adequately mitigate 
the Project’s construction and operational air quality impacts, which the DEIR had 
concluded were significant and unavoidable.  Both CARB and Dr. Clark proposed 
additional feasible mitigation that would further reduce these impacts.  The FEIR 
failed to adopt the recommended measures, and still does not include all feasible 
mitigation, leaving the County without substantial evidence to support a statement 
of overriding considerations. 


 
The Staff Report provides that: 
 
[D]espite implementation of all feasible mitigation, construction of the Project 
would result in NOx and CO emissions above the SCAQMD threshold for 
construction Phase 1a; and NOx emissions above the SCAQMD threshold 
for Phase 1b and Phase 2. (Draft EIR, p. 4.3-27 to 4.3-29). Likewise, as shown 
in Draft EIR Table 4.3-13: Phase 1a Operational Emissions, Table 4.3-14: 
Phase 1b Operational Emissions, Table 4.3-15: Phase 2 Operational 
Emissions and Table 4.3-17: Project Buildout Emissions, despite 
implementation of all Standard Conditions, Project Design Features and 
feasible mitigation, operational emissions would still exceed applicable 
SCAQMD thresholds for ROG, NOx, PM10 and PM2.5 for Phase 1a; ROG, 
NOx and PM10 for Phase 1b; ROG and NOx for Phase 2; and ROG, NOx, 
PM10 and PM2.5 under Project Buildout conditions.  
 
The FEIR only provides that “Construction on-road haul trucks shall be 


model year 2010 or newer if diesel-fueled.”35  Dr. Clark concludes that changing the 
requirement to model year 2014 or later for all heavy-duty vehicles entering or 


 
33 14 CCR § 15384(b).  
34 14 CCR § 15384(a).  
35 DEIR, p. 1-11 (emphasis added).  
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operated on the Project site – a clearly feasible measure in 2022 – would  reduce 
Project emissions below SCAQMD thresholds.36  Specifically, Dr. Clark finds that 
changing the minimum allowable model year from 2010 to 2014 or 2018 would 
result in:  


 
 31% reduction in running NOx emissions (NOx RUNEX) from trucks 


operating on site if the vehicles were restricted to model year 2014 or 
later. 


 A 44% reduction in running NOx emissions (NOx RUNEX) from trucks 
operating on site if the vehicles were restricted to model year 2018 or 
later. 


 A 27.5% reduction in DPM emissions from trucks measured as PM2.5 
operating on site (PM2.5 RUNEX) if the vehicles were restricted to 
model year 2014 or later. 


 A 46.8% reduction in DPM emissions from trucks measured as PM2.5 
operating on site (PM2.5 RUNEX) if the vehicles were restricted to 
model year 2018 or later. 


 A 9.5% reduction in ROGs from trucks operating on site (ROG 
RUNEX) if the vehicles were restricted to model year 2014 or later. 


 A 14.8% reduction in ROGs from trucks operating on site (ROG 
RUNEX) if the vehicles were restricted to model year 2018 or later. 


 
The imposition of all feasible air quality mitigation for the Project is 


mandatory given that the FEIR concludes that the Project will result in significant 
air quality impacts due to exceedances of SCAQMD significance thresholds.37  Yet, 
the FEIR fails to evaluate whether additional mitigation beyond a 2010 model year 
cut-off is feasible despite the substantial emission reductions from such a change 
and the feasibility of enforcing a revised cut-off date to 2014 or 2018 through the 
tenant agreement.38  Accordingly, the County lacks substantial evidence to support 
the FEIR’s conclusion that construction emissions are significant and unavoidable, 
and substantial evidence from CARB and Dr. Clark demonstrates that the FEIR 
has not incorporated all feasible mitigation measures to minimize the Project’s 
significant impacts on air quality.  The FEIR therefore remains deficient.  The FEIR 
must be revised and recirculated to include all feasible mitigation to reduce 
construction air emissions, including model year 2014 or 2018 or newer construction 
on-road diesel haul trucks.  


 
36 Clark Comments, p. 11.  
37 Covington v. Great Basin Unified Air Pollution Control Dist. (2019) 43 Cal.App.5th 867, 879-883. 
38 See 14 C.C.R. § 15126.4(a)(2). 
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Next, the County provides no evidence to support its conclusion that 
“Requiring non-diesel fueled emergency generators is not considered feasible 
because non-diesel emergency generators are typically not available in the 
size/horsepower necessary to support warehouse buildings.”39  As Dr. Clark 
explained, natural gas generators are commercially available, and feasible for 
implementation at the Project site.  The County’s conclusion is therefore 
unsupported. 


 
The County similarly disregards feasible mitigation proffered by other 


commenters, which suggested that utilizing local state-certified apprenticeship 
program or a skilled and trained workforce with a local hire component can result in 
significant air pollution reductions.40  SWAPE commented, “vehicle emissions can 
be reduced by decreasing the average overall trip length, by way of a local hire 
requirement or otherwise.”41  The County concludes that there is no feasible method 
for them to implement such a measure, but this is unsupported.  The County 
provides no response to the proposal that this measure could feasibly be included in 
applicable bid documents where successful contractors must demonstrate the ability 
to provide for local hire.  This would be similar to Mitigation Measure AQ-1 where 
the County requires that Tier 4 Final equipment and the option for Level 3 VDECS 
shall be included in applicable bid documents and successful contractors must 
demonstrate the ability to supply such equipment.42  Yet again, the County offers 
mere conclusory statements to disregard feasible mitigation measures proffered by 
members of the public.  The FEIR must be revised and recirculated to include all 
feasible mitigation.  


 
B. The FEIR Relies on Impermissibly Deferred Mitigation for 


Traffic Impacts  
 


The FEIR still contains improperly deferred mitigation which lacks 
performance standards, in violation of CEQA.  MM TRANS-2 proposes to provide a 
comprehensive traffic management plan to manage traffic to and from the Next Gen 
motorsports facility and SCCIISP Project only during race weekends and as 
required for ancillary events, but MM TRANS-2 provides no performance standards 
for the comprehensive traffic management plan.  Thus, the comprehensive traffic 
management plan constitutes impermissibly deferred mitigation.  “Impermissible 


 
39 FEIR, Exhibit C, p. 2.0-191.  
40 FEIR, Exhibit C, p. 2.0-275.  
41 Id. at p. 2.0-280.  
42 Staff Report, p. 77 of 255.  
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deferral of mitigation measures occurs when an EIR puts off analysis or orders a 
report without either setting standards or demonstrating how the impact can be 
mitigated in the manner described in the EIR.”43  The County has not included 
performance standards to guide the preparation of the traffic management plan, nor 
clarified why specifying performance standards was impractical or infeasible at the 
time the EIR was certified.44   


 
CEQA prohibits deferring identification of mitigation measures when there is 


uncertainty about the efficacy of those measures.45  An agency may only defer 
formulation of mitigation measures when there is a clear commitment to mitigation 
that will be measured against specific performance criteria.46  Since the proposed 
MM TRANS-2 is not enforceable and lacks specific performance criteria that defines 
“where possible”, or that reduction of disturbed areas is even feasible, this measure 
violates CEQA and the DEIR fails to support with evidence that impacts will be 
mitigated below the threshold of significance.  
 


“By deferring environmental assessment to a future date, the conditions run 
counter to that policy of CEQA which requires environmental review at the earliest 
feasible stage in the planning process.”47  The EIR must be revised and recirculated 
to include adequate analysis and mitigation of the Project’s traffic and 
transportation impacts.  


 
The CEQA Guidelines provide that “[t]he specific details of a mitigation 


measure, however, may be developed after project approval when it is impractical or 
infeasible to include those details during the project’s environmental review…”48  
The EIR does not state why specifying the traffic management plan was impractical 
or infeasible at the time the DEIR was drafted.  In Preserve Wild Santee v. City of 
Santee, the city impermissibly deferred mitigation where the EIR did not state why 


 
43 City of Long Beach v. Los Angeles Unified School Dist. (2009) 176 Cal.App.4th 889, 915-916.  
44 Preserve Wild Santee v. City of Santee (2012) 210 Cal.App.4th 260, 281.  
45 14 C.C.R. § 15126.4(a)(1)(B); City of Marina v. Board of Trustees of the California State University 
(2006) 39 Cal.4th 341, 366; Sundstrom v. County of Mendocino (1988) 202 Cal.App.3d 296, 308–309. 
46 14 C.C.R. § 15126.4(a)(1)(B); City of Marina v. Board of Trustees of the California State University 
(2006) 39 Cal.4th 341, 366; Sundstrom v. County of Mendocino (1988) 202 Cal.App.3d 296, 308–309. 
56 POET, LLC v. California Air Res. Bd. (2013) 218 Cal.App.4th 681, 736, 739–740, as modified on 
denial of reh’g (Aug. 8, 2013), review denied (Nov. 20, 2013); see also Preserve Wild Santee v. City of 
Santee (2012) 210 Cal.App.4th 260, 281 (EIR deficient for failure to specify performance standards in 
plan for active habitat management of open space preserve). 
47 Sundstrom (1998) 202 Cal.App.3d 296, 305.  
48 14 CCR § 15126.4(a)(1)(B).  
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specifying performance standards for mitigation measures “was impractical or 
infeasible at the time the EIR was certified.”49  The court determined that although 
the City must ultimately approve the mitigation standards, this does not cure these 
informational defects in the EIR.50  Further, the court in Endangered Habitats 
League, Inc. v. County of Orange, held that mitigation that does no more than 
require a report to be prepared and followed, or allow approval by a county 
department without setting any standards is inadequate.51  Here, the fact that the 
traffic management plan will be approved later by the County does not cure the 
informational defects in the EIR.52   


 
IV. GREENHOUSE GAS EMISSIONS IMPACTS ARE SIGNIFICANT 


AND UNMITIGATED 
 


The Responses to Comments provides that the Development Agreement 
requires the Master Developer to implement an Electric Truck and Car Grant 
Program. “The Electric Truck and Car Grant Program requires the Master 
Developer to provide funding for the purchase of Class 8 heavy duty electric trucks, 
Class 4 through Class 7 medium duty trucks, light-duty (Class 1, 2, and 3) delivery 
vehicles, and local community and passenger vehicle grants. These grants provided 
by the Project Master Developer would also facilitate the adoption of zero emissions 
vehicles in the area and provide a clear set of standards for implementing these 
grants.”53  The Development Agreement has not been made available for public 
review and scrutiny and thus the public cannot be certain this measure will be 
implemented to reduce emissions as the County suggests.   


Dr. Clark’s comments provide substantial evidence that the Electric Truck 
and Car Grant Program is neither legally enforceable nor would sufficiently 
mitigate the Project’s significant GHG emissions because the Program would not 
reduce operational GHG emissions significantly. The Grant Program requires that 
the Master Developer provide funding for the purchase of Class 8 heavy duty 
electric trucks, Class 4 through Class 7 medium duty trucks, light-duty (Class 1, 2, 
and 3) delivery vehicles, and local community and passenger vehicle grants. But, 
implementation of the grants would allow for the purchase of 7 heavy duty trucks, 6 
medium trucks, and 6 local delivery trucks.54  Dr. Clark concludes that this will 


 
49 Preserve Wild Santee v. City of Santee (2012) 210 Cal.App.4th 260, 281.  
50 Id.  
51 Endangered Habitats League, Inc. v. County of Orange, (2005) 131 Cal.App.4th 777, 794. 
52 See Cal. Clean Energy Comm. v. City of Woodland (2014) 225 Cal.App.4th 173, 194.  
53 Staff Report, Exhibit C, p. 2.0-28.  
54 Clark Comments, p. 11.  
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hardly impact the emissions from the operations at the site.55  The County must 
consider and adopt additional mitigation measures to further reduce the Project’s 
significant GHG impacts. 
 


V. HAZARDOUS CONTAMINATION REMAINS POTENTIALLY 
SIGNIFICANT AND UNMITIGATED 


 
Dr. Clark’s comments on the DEIR explained that the Project’s construction 


phase will disturb large quantities of soils in areas that were identified in the DEIR 
as former process areas that contained measurable concentrations of COPCs from 
the Kaiser Steel Mill.56  Mechanically disturbing the soils will release impacted soils 
that will migrate offsite to the residences nearby.57  Dr. Clark concluded that this 
may result in a significant and unmitigated hazards impact.  Dr. Clark 
recommended that the County must perform a Phase I and Phase II Environmental 
Site Assessment to analyze the full extent of the soil contamination onsite.   


 
The Responses to Comment fail to meaningfully respond to Dr. Clark’s 


comments, and lack any quantitative analysis of onsite soil contamination.  Instead, 
the Responses offer merely conclusory dismissals of CARE CA’s comments and do 
not clarify why the County has neglected to conduct additional soil sampling even 
though substantial evidence supports the conclusion that “[t]he Project’s 
construction phase will disturb large quantities of soils in areas that were 
identified in the DEIR’s appendices to represent former process areas that 
contained measurable concentrations of COPCs from the Kaiser Steel Mill.”58   
 


The County must assess the concentrations of contaminants that will be 
released offsite and calculate the potential health risks from those exposures.59  The 
County must revise the hazardous materials section and health risk analysis of the 
FEIR and present the results in a revised EIR.  
 
 
 
 


 
55 Id.  
56 Clark Comments, p. 11.  
57 Id.  
58 Clark Comments, p. 11.  
59 Id.  
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VI. THE FEIR FAILS TO ADEQUATELY RESPOND TO PUBLIC 
COMMENTS 


 
CEQA requires that a lead agency evaluate and prepare written responses to 


comments in a FEIR.60  The attached comments by Dr. Clark and Dan Smith 
describe in detail the County’s failure to respond to their technical comments on the 
DEIR.  


 
A lead agency under CEQA is required to substantively respond in detail to 


comments raising significant environmental issues, explaining, where applicable, 
why specific suggestions were not accepted by the agency.61  Agencies are required 
to provide “detailed written response to comments . . . to ensure that the lead 
agency will fully consider the environmental consequences of a decision before it is 
made, that the decision is well informed and open to public scrutiny, and the public 
participation in the environmental review process is meaningful.”62  When a 
comment raises a “significant environmental issue,” the written responses must 
describe the disposition of each such issue raised by commentators.63  Specifically, 
the lead agency must address the comment “in detail giving reasons why” the 
comment was “not accepted. There must be good faith, reasoned analysis in 
response. Conclusory statements unsupported by factual information will not 
suffice.”64  The need for a reasoned, factual response is especially important when 
comments are made by agencies or experts.65  Failure of a lead agency to respond to 
comments raising significant environmental issues before approving a project 
frustrates CEQA’s informational purpose and may render the EIR legally 
insufficient.66 


 
In King & Gardiner Farms, the Court of Appeal held that Kern County failed 


to separately address clustering of oil wells and other infrastructure as a possible 


 
60 PRC § 21091(d); 14 CCR §§ 15088(a), 15132. 
61 14 CCR § 15088(a), (c); King & Gardiner Farms, LLC v. County of Kern (2020) 45 Cal.App.5th 814, 
879–882; The Flanders Foundation v. City of Carmel-by-the-Sea (2012) 202 Cal.App.4th 603, 615. 
62 City of Long Beach v. Los Angeles Unified Sch. Dist. (2009) 176 Cal.4th 889, 904. 
63 Pub Res C §21091(d); 14 Cal Code Regs §§15088(c), 15132(d), 15204(a).  
64 14 CCR § 15088(c); see Laurel Heights Improvement Assn. v. Regents of University of California 
(1993) 6 Cal.4th 1112, 1124 (“Laurel II”); The Flanders Foundation v. City of Carmel-by-the-Sea 
(2012) 202 Cal. App. 4th 603, 615. 
65 Berkeley Keep Jets Over the Bay Comm. v. Board of Port Commissioners (2001) 91 Cal.App.4th 
1344, 1367, 1371; People v. County of Kern (1976) 62 Cal.App.3d 761, 772). 
66 Flanders Foundation v. City of Carmel-by-the-Sea (2012) 202 Cal.App.4th 603, 615; Rural 
Landowners Association v. City Council (1983) 143 Cal.App.3d 1013, 1020. 
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mitigation measure when feasible and therefore failed to provide the “detailed, 
reasoned analysis” required by CEQA Guidelines section 15088(c).67  In response to 
the comment, Kern County said that the General Plan did not require the proposed 
mitigation and said that competing policies were on balance better served by the 
proposed project than by an alternative.68  However, this response did not 
separately address the clustering of wells and infrastructure and why the County 
did not find the proposal suitable.69  This failure to address the substance of the 
comment head-on in a detailed and reasoned analysis resulted in a prejudicial 
abuse of discretion under CEQA because an EIR must describe and impose feasible 
mitigation measures to minimize or eliminate significant impacts.70 


 
The County’s Responses to Comments from CARE CA and other comments 


are nonspecific and general, dismissing CARE CA’s comments through conclusory 
and unsupported responses.  


 
Not only does the FEIR include inaccurate analysis of the Project’s impacts 


as described above, the Responses to Comments contain numerous errors of their 
own.  The County left numerous sections of the Responses blank, with “XXs” and 
Underlines to mark where additional information should go, but was never 
included.  For example, one response on page 545 had 6 blank sections in it, making 
the whole response unintelligible.  


 
The paragraph on page 2.0-545 is completely incomprehensible, it reads:  
 
Alternatives developed for the Project were based on State CEQA Guidelines 
Section XXX which requires_______. As evaluated in Section 6.0, Alternatives 
of the Draft EIR, a commercial alternative was developed which assumed 
______. The Commercial Alternative did not meet a majority of the Project 
Objectives and XXXX. In addition the No Project Alternative assumed the 
Project site would be developed . Also see Master Response 3 and Response 
XXX regarding the community meetings held during the Notice of 
Preparation to solicity feedback on the scope of the EIR; community outreach 
for environmental justice; and ______. 
 


 
67 King & Gardiner Farms, 45 Cal.App.5th at 882. 
68 Id. 
69 Id. 
70 Id.  
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There are so many errors and omissions in this one paragraph as to make 
uncertain what the County is even referring to.   


 
There are upwards of 60 empty placeholders in the Responses rendering 


other entire paragraphs and sections unintelligible.  The Responses to Comment do 
not appear to be “final”, but rather appear to be a working draft that the County 
intended to fill in the blanks later on.  The sloppy and incomplete work contained in 
the FEIR fails to meet CEQA’s basic informational requirements, and renders the 
FEIR’s analysis and Responses legally inadequate.   


 
CEQA requires that an EIR include technical data and similar relevant 


information to permit the full assessment of significant environmental impacts by 
reviewing agencies and members of the public.71  An EIR cannot rely on information 
that is neither included in the document nor adequately described therein.72  The 
Responses to Comments section of the FEIR has so many typos, errors, and 
omissions as to render the County’s responses inadequate for failure to meet the 
requirement of a detailed response to comments. “The requirement of a detailed 
analysis in response [to comments] ensures that stubborn problems or serious 
criticism are not swept under the rug.”73  


 
The County must revise the missing information and clear errors in its 


Responses to Comments in a revised and recirculated EIR to comply with CEQA 
before the Project can be referred to the Board of Supervisors for approval.   


 
 CEQA also requires that “all documents referenced in the environmental 
impact report” be available for review and “readily accessible” to the public.74  A 
prejudicial abuse of discretion occurs “if the failure to include relevant information 
precludes informed decision-making and informed public participation, thereby  
thwarting the statutory goals of the EIR process.”75  The County’s failure to input 
the citations in the Responses to Comments violates CEQA, because it disallows the 
public from cross-referencing the County’s citations. For example, the FEIR’s 


 
71 CEQA Guidelines § 15147.  
72 Vineyard Area Citizens for Responsible Growth v. City of Rancho Cordova (2007) 40 Cal.4th 412, 
442. 
73 Santa Clarita Organization for Planning the Environment v. County of Los Angeles (2nd Dist. 
2003) 106 Cal.App.4th 715, 732.  
74 Pub. Resources Code § 21092(b)(1); CEQA Guidelines § 15087(c)(5). 
75 San Joaquin Raptor/Wildlife Rescue Center v. County of Stanislaus (1994) 27 Cal.App.4th 713, 
722.  
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responses to comments leaves numerous citation sections blank, thus disabling the 
public from checking the County’s work.  
  


G14-3 The Project proposes mitigation which would be aimed at minimizing 
Project-related emissions. This includes MM GHG-2 which requires the 
Project to supply a minimum of 50 percent of the energy demand on-site from 
a renewable source (e.g., solar photovoltaic (PV) panels, etc.). This includes 
the Project’s total Title 24 demand and the plug-load. Additionally, MM 
GHG-3 requires the Project to meet or exceed CALGreen Tier 2 standards 
which require __________(which exceeds code requirements)…76  
 
G29-3 In compliance with the County’s General Plan policies X and X, that 
require _______, two publicly noticed environmental justice outreach 
meetings were conducted as the Project is located within an Unincorporated 
Environmental Justice Focus Area. The outreach provided an opportunity for 
community engagement and additional analysis. As a result of these 
meetings and community input additional community benefits and facilities 
were added to the Project. These include ____________77 
 
These blank sections deprive the public from checking the County’s work to 


ensure that the mitigation measures are fully integrated in the FEIR and fully 
enforceable through permit conditions, agreements, or other legally binding 
instruments, as required by CEQA.78  The County’s failure to provide citations for 
its Responses to Comments is a failure to proceed in a manner required by law.  


 
The court in Vineyard Area Citizens for Responsible Growth, Inc. v. City of 


Rancho Cordova determined that a reader of the EIR could not reasonably be 
expected to ferret out an unreferenced discussion in an earlier document, interpret 
that discussion’s unexplained figures without assistance, and spontaneously 
incorporate them into the EIR’s own discussion.79  The court held “[t]he data in the 
EIR must not only be sufficient in quantity, it must be presented in a manner 
calculated to adequately inform the public and decision makers, who may not be 
previously familiar with the details of the project.”80   


 
76 FEIR, Exhibit C, p. 2.0-588.   
77 Id. at 2.0-644.  
78 CEQA Guidelines §15126.4(a)(2). 
79 Vineyard Area Citizens for Responsible Growth, Inc. v. City of Rancho Cordova (2007) 40 Cal.4th 
412, 442.  
80 Id. 
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Further, “information scattered here and there in EIR appendices or a report 
buried in an appendix, is not a substitute for a good faith reasoned analysis.”81  The 
requirement of a detailed analysis ensures that stubborn problems or serious 
criticism are not “swept under the rug.”82  Here, the FEIR references policies and 
regulations that are not only not available in the FEIR itself, but are not able to be 
located by the public due to the County’s failure to provide citations.  
  
 The FEIR must be revised and recirculated to include the reference 
information undergirding the County’s analysis in its Responses to Comments.  
 


VII. CONCLUSION 
 


For the foregoing reasons, CARE CA respectfully requests the Planning 
Commission remand the Project to Staff to remedy the errors and omissions in the 
EIR before the Project can be recommended for approval. Please include these 
comments in the record of proceedings for the Project.  
 
      Sincerely, 


                                                                 
      Kelilah D. Federman 
        
 
 
Attachments 
KDF:acp 
 


 
81 Id., quoting California Oak Foundation v. City of Santa Clarita (2005) 133 Cal.App.4th 1219, 1239, 
quoting Santa Clarita Organization for Planning the Environment v. County of Los Angeles (2003) 
106 Cal.App.4th 715, 723. 
82 Cleary v. County of Stanislaus (1981) 118 Cal.App.3d 348, 357.  
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September 7, 2022 
 


Adams Broadwell Joseph & Cardozo 
601 Gateway Boulevard, Suite 1000 
South San Francisco, CA 94080 
 


Attn:  Ms. Kelilah Federman 


Subject: Comments On Final Environmental Impact Report 
(FEIR) For Speedway Commerce Center II Specific Plan 
(SCCIISP Project), State Clearinghouse Number 
2021120259 


Dear Ms. Federman: 


At the request of Adams Broadwell Joseph & Cardozo (ABJC), 


Clark and Associates (Clark) has reviewed materials related to the 


August 26, 2002 Staff Report and August, 2022 County of San 


Bernardino’s (the County’s) FEIR of the above referenced project.  


Clark’s review of the materials in no way constitutes a validation 


of the conclusions or materials contained within the plan.  If we do not 


comment on a specific item this does not constitute acceptance of the 


item. 


The conclusion from the County that the significant impacts are 


unavoidable is not supported by the facts of the Project.  There are 


substantial impacts that are not addressed in the County’s analysis that 


must be addressed in a supplemental final environmental impact report 


(S-FEIR).  


Specific Comments: 


1. The County’s Master Response 2 regarding the 


CalEnviroScreen analysis of air quality impacts in the 


surrounding census tracts to the Proposed Project ignores 


the value of defining the existing pollution burden on the 


census tracts while planning a Project.


OFFICE 


12405 Venice Blvd 
Suite 331 
Los Angeles, CA  90066 


PHONE 


310-907-6165 


FAX 


310-398-7626 


EMAIL 


jclark.assoc@gmail.com 


Clark & Associates 
Environmental Consulting, Inc. 
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While a health risk analysis (HRA) provides project specific information on the emissions from 


the project and the resulting health risks, the analysis presented by the County fails to consider the 


cumulative impact from the existing health burdens in the Community.  As was noted by several 


commenters to the DEIR, the Project is already located in an area which is one of the most impacted 


in the state per CalEnviroScreen, falling in the 93rd percentile overall, the 95th percentile for ozone, 


the 94th percentile for PM2.5, and the 90th percentile for diesel particulate matter.  The County’s 


response that the CalEnviroScreen score is simply a screening tool and does not provide quantitative 


information on increases in cumulative impacts for specific sites or projects points to the need for 


additional quantification of impacts from the County.   


 Recently the South Coast Air Quality Management District (SCAQMD) completed its multiple 


site monitoring program with ten stations, an updated emissions inventory of toxic air contaminants, 


and a modeling effort to characterize risk across the Basin (known as MATES V). The study focused 


on the carcinogenic risk from exposure to air toxics but did not estimate mortality or other health 


effects from particulate exposures. One of the monitoring sites of special concern to the SCAQMD is 


the Inland Valley San Bernardino monitoring site.  This fixed monitoring station is located less than 


0.4 miles north of the Project site.   


 
Figure 1:  Location Inland Valley San Bernardino Monitoring Station From MATES V In Relation To 


Project Site 


Inland Valley San 
Bernardino 


Statioin 


Project Site 
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One of the chemicals measured over time in the MATES V fixed site monitoring is black 


carbon (BC), a fine particulate air pollutant which is generated from incomplete burning of biofuels, 


fossil fuels, and open biomass burning.  BC is considered a good proxy for diesel particulate matter 


(DPM), the primary air toxin in the South California Air Basin (SCAB).  DPM was estimated to 


account for 84% of the health risk calculated in the MATES III study and 68% of the health risk from 


the MATES IV study.  In its most current study (MATES V), SCAQMD found that DPM accounted 


for 72% of the risk across the SCAB.   


According to the MATES V study, the monitoring station with the highest air toxics cancer 


risk was the Inland Valley San Bernardino station.1 


 


Adding to the health risk of the surrounding communities by allowing more diesel-powered 


vehicles to operate during the construction phase and operational phases of the Project seem 


incongruent with the goals of improving air quality for the Region as well the health of the residents 


 
1 MATES V.  2022.  Appendix IX-89 
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nearby.  The County must assess the health impacts in light of the additional burden the project will 


place on the community to assess the cumulative health impacts from DPM in a S-FEIR. 


 


2. The County’s Mitigation Measures (MMs) And Program Design Features (PDFs) Do 


Little To Curb The Primary Source of Air Toxics And Greenhouse Gases (GHG). 


 


The summary by the County in the FEIR regarding Air Quality and GHG states that 86% of 


emissions are from mobile sources.  Therefore, given the size of the Project it seems apparent that of 


all MMs and PDFs would focus on the primary source of those emissions – the trucks entering and 


exiting the Project.  According to the DEIR and the FEIR, the Project would result in approximately 


43,549 daily trips at full buildout, including approximately 9,865 daily truck trips.  In response to the 


large number of vehicle trips the County is proposing to allow the Proponent to utilize grants for the 


down payments on electric vehicles.  The Proposed Electric Truck and Car Grant Program requires 


the Master Developer to provide funding for the purchase of Class 8 heavy duty electric trucks, Class 


4 through Class 7 medium duty trucks, light-duty (Class 1, 2, and 3) delivery vehicles, and local 


community and passenger vehicle grants.  In total the grants would allow for the purchase of 7 heavy 


duty trucks, 6 medium trucks, and 6 local delivery trucks.  These 19 vehicles would account for less 


than 0.19% of the daily truck trips.  The measure would therefore have a negligible impact on the 


emission from the operational phase of the Project.  The County must re-evaluate the MMs and PDFs 


to include measures that will actually reduce the Project impacts and report them in a S-FEIR. 


 


3. The County’s Response To The SCAQMD Regarding Changes to the LST Analysis And 


HRA Clearly Show That The Project Is Poorly Described And Was Not Accurately 


Assessed. 


 


In the County’s response to SCAQMD regarding changes to the LST Analysis and HRA,  the 


County claims that "Potential tenants and end users are unknown at this time; therefore, the exact 


square footage allocation between high-cube logistics and e-commerce uses cannot be determined at 


this time."  If the County cannot accurately define the square footage associated with the Project and 


therefore the associated emissions, that have not accurately described the Project in the manner 


required by CEQA.  The County must provide a complete and accurate description in a S-FEIR.. 
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4. The County’s Response To The Availability of Electrified Construction Equipment Fails 


To Require The Use Of That Equipment When Available. 


The response from the County that electrified construction equipment for ground works 


operations is not available at this time fails to require the Proponent to use that type of equipment 


when it does become available.  This may mean that later phases of the Project will benefit from the 


use of the equipment.  Equipment not currently being available does not mean that the County should 


require it for later phases of the Project.  The Proponent should commit to using the equipment as soon 


as it is available.  The County should require this stipulation in an S-FEIR. 


Conclusion 


The facts identified and referenced in this comment letter lead me to reasonably conclude that 


the Project could result in significant unmitigated impacts if the FEIR is approved.  The County must 


re-evaluate the significant impacts identified in this letter by requiring the preparation of a 


supplemental final environmental impact report.  


Sincerely,  


. 
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September 6, 2022 
 
 
 
 
Ms. Kelilah Federman 
Adams Broadwell Joseph & Cardozo 
601 Gateway Boulevard, Suite 1000 
South San Francisco, CA 94080-7037 
 
Subject: Speedway Commerce Center II Specific Plan FEIR P22013 
            
Dear Ms. Federman: 
  
Per your request, I reviewed the Final Environmental Impact Report (the “FEIR”) 
for the Speedway Commerce Center II Specific Plan Project (the “Project”) in the 
County of San Bernardino (the “County”).  My review is with respect to 
transportation and circulation considerations and focuses on the County’s 
responses to my comments of July 18, 2022 which were included as Exhibit C to 
your letter of comment on the Draft Environmental Impact Report on that same 
date.    
 
My qualifications to perform this review were thoroughly documented in my letter 
of July 18 and my professional resume was attached thereto.  
 
The FEIR Fails to Respond Directly to Any of My Comments 
 
The FEIR fails to respond directly to any of my comments.  This is an evasion 
tactic sometimes employed by the preparers of environmental documents to 
avoid responding to the depth and evidentiary support of the commenting 
experts.  In this instance, my comments were focused and brief, but the evasion 
is clearly evident in the failure to respond directly to the substantive and 
evidence-backed comments of other experts documented as Exhibits A and B of 
your comments.  







Ms. Kelilah Federman 
Adams Broadwell Joseph & Cardozo 
September 6, 2022 
Page 2 
 


 


The County’s VMT Significance Threshold Is Unreasonably Lenient and Not 
Based on Substantial Evidence. The More Rigorous Threshold 
Recommended By OPR Would Result In Findings of Significant Impact 
 
My comment on this topic is similar to your comment now marked 03-27 in the 
FEIR response.  That response asserts that the County’s VMT threshold was 
based on evidence that was identified as an appropriate threshold through an 
undescribed exercise completed by Fehr & Peers as part of the General Plan 
process.  However, the County has not presented a shred of such evidence in 
this response.  The appropriate reaction to the response is that, if VMT can only 
be reduced by 4 percent below currently high levels of VMT generation in the 
unincorporated areas of the County, massive projects such as the one under 
consideration should only be undertaken in the more urbanized incorporated 
areas of the County where lower VMT may be feasible. 
 
Comment and Response 03-26. 
 
Your comment now labeled 03-26 in the FEIR response concerned improper 
deferral of mitigation.  The County’s response to the issue was to state that the 
deferral was not improper since the only instances where mitigation is necessary 
is event-specific to times of events at the raceway and that these traffic 
management plans can only be prepared when the time and nature (perhaps 
estimated attendance) of the events become known.  The traffic management 
plans are deferred mitigation because the FEIR does not provide performance 
standards or specify why performance standards cannot be developed at this 
time. 
 
Contrary to the County’s claim traffic management plans for the raceway events 
are not the only matters that have been deferred.  As we noted in our comments, 
roadway improvements related to the Project involve improving and converting 
two private rail crossings to public crossings and improving another public rail 
crossing.  These are involved and time consuming matters involving negotiations 
with the California Public Utilities Commission and the consent of the involved 
railroads.  Those negotiations do not always succeed in achieving the local public 
agency’s intentions or the private developers’ desired results.   
 
The DEIR states at page 4.17-22 that "This application process would be 
conducted after approval of the Final EIR in conjunction with applicable 
agencies."  Hence, there is no assurance that key elements of the Project’s 
access and circulation system or alternative mitigation will be implemented in a 
manner that is timely if ever.  Because this involves public safety at rail 
crossings, this is a reviewable matter under CEQA. 
 
Conclusion 
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Given the above, the FEIR’s response is inadequate, and it should not be 
certified.  
 
 
Sincerely, 
 
Smith Engineering & Management 
A California Corporation 


  
Daniel T. Smith Jr., P.E. 
 President 
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September 8, 2022 
 
Via Email Only 
 
Chair Jonathan Weldy  
Vice Chair Michael Stoffel  
Commissioner Raymond Bragg 
Commissioner Tom Haughey 
Commissioner Kareem Gongora 
Planning Commission 
County of San Bernardino  
Email: 
PlanningCommissionComments@lus.s
bcounty.gov  
 

Steven Valdez 
Senior Planner 
County of San Bernardino 
Land Use Services Department- 
Planning Division 
385 North Arrowhead Avenue, First 
Floor 
San Bernardino, CA 92415-0187 
Email: 
steven.valdez@lus.sbcounty.gov

Re:  Action Item No. 2 - Speedway Commerce Center II Specific Plan  
        (PROJ-2021-00150)  

 
Dear Honorable Chair Weldy, Vice Chair Stoffel, Commissioner Haughey, 
Commissioner Gongora and Mr. Valdez: 
 
 We submit these comments on behalf of Californians Allied for a Responsible 
Economy (“CARE CA”) in response to the Staff Report (“Staff Report”) prepared for 
the September 8, 2022 Planning Commission (“Commission”) hearing on Action 
Item No. 2 – Project No. PROJ-2021-00150 – Speedway Commerce Center II 
Specific Plan Project (“Project”) proposed by Candyce Burnett of Kimley Horn & 
Associates, Inc. (“Applicant”). These comments also include preliminary comments 
on the Final Environmental Impact Report (“FEIR”).  
 
 The Project proposes to develop 6,600,000 square feet of a mix of high cube 
and e-commerce warehousing, approximately 261,369 square feet of accessory 
commercial uses, and approximately 98 acres of vehicle parking/drop lot areas and 
associated open space and internal public roadways.1  The approximately 433-acre 

 
1 Speedway Commerce Center II Specific Plan Project, Draft Environmental Impact Report, State 
Clearinghouse No. 2021120259, Prepared for: Steven Valdez, Senior Planner, Land Use Services 
Department, San Bernardino County, Prepared by: Kimley-Horn and Associates, Inc. (June 2022).  
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Project site is within the 522-acre site currently developed with the Auto Club 
Speedway (“ACS”), formerly known as the California Speedway.  The Project site is 
located at 9300 Cherry Avenue, Fontana California 92335 between Arrow 
Boulevard and San Bernardino Avenue in the unincorporated portion of San 
Bernardino County within the City of Fontana Sphere of Influence.  The Project site 
comprises ten Assessor Parcel Numbers (APNs) 0231-011-09, 0231-011-10, 0231-
011-11, 0231-011-12, 0231-111-06, 0231-111-10, and 0231-111-17, 0231-111-18, 
0231-111-19, and 0231-111-20. 
 

On July 18, 2022, CARE CA submitted extensive written comments on the 
Project’s Draft Environmental Impact Report (“DEIR”), including expert comments, 
which identified significant errors, omissions, and fatal defects in the document.   
 

CARE CA and their experts have reviewed the Staff Report prepared for the 
September 8, 2022 Planning Commission hearing and have conducted a preliminary 
review of the FEIR.  These comments address the ongoing deficiencies in the 
County’s environmental analysis and proposed mitigation for the Project.  These 
comments are supported by substantial evidence in the form of technical comments 
from qualified experts identifying significant, unmitigated air quality, health risk, 
GHG, and traffic, that the FEIR fails to adequately address.  These comments were 
prepared with the assistance of air quality and hazardous resources expert James J. 
Clark, Ph.D., and traffic and transportation expert Daniel T. Smith, Jr., M.S.2  

 
Although the County nominally responded to public comments, the 

Responses to Comments on the DEIR which are included in the FEIR (“Responses 
to Comments”) are wholly inadequate under CEQA.3  The County failed to 
adequately respond to CARE CA’s DEIR comments, and the comments of its 
experts, on significant environmental issues, in violation of CEQA.4   

 
The FEIR and the Staff Report do not resolve a number of issues raised in 

our prior comments.  As a result, it is premature to recommend that the Board of 
Supervisors take action on the Project. We urge the Planning Commission to decline 
to make any recommendation to the Board of Supervisors at this time.  Instead, the 
Commission should remand the Project to Staff to revise and recirculate a legally 

 
2 Dr. Clark’s and Mr. Smith’s technical comments and curricula vitae are attached hereto as Exhibit 
A and B, respectively.  
3 14 CCR § 15088(a), (c); King & Gardiner Farms, LLC v. County of Kern (2020) 45 Cal.App.5th 814, 
879–882; The Flanders Foundation v. City of Carmel-by-the-Sea (2012) 202 Cal.App.4th 603, 615. 
4 Id.  
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adequate EIR which adequately analyzes and mitigates Project impacts and 
appropriately responds to public comments.  

 
The Project must not be rescheduled for a further public hearing before the 

Commission until all of the issues raised in these comments, and in the comments 
of other members of the public, have been fully addressed.  We reserve the right to 
supplement these comments at a later date, and at any later proceedings related to 
this Project.5 
 

I. STATEMENT OF INTEREST 
 

CARE CA is an unincorporated association of individuals and labor 
organizations that may be adversely affected by the potential public and worker 
health and safety hazards, and the environmental impacts of the Project.  The 
coalition includes San Bernardino County residents Derek Brill, Nicholas Corrigan, 
Justin Dempsey, Anthony Diaz, the District Council of Ironworkers, Southern 
California Pipe Trades DC 16, along with their members, their families, and other 
individuals who live and work in San Bernardino County. 

 
CARE CA advocates for protecting the environment and the health of their 

communities’ workforces.  CARE CA seeks to ensure a sustainable construction 
industry over the long-term by supporting projects that offer genuine economic and 
employment benefits, and which minimize adverse environmental and other 
impacts on local communities.  CARE CA members live, work, recreate, and raise 
their families in San Bernardino County and surrounding communities.  
Accordingly, they would be directly affected by the Project’s environmental and 
health and safety impacts.  Individual members may also work on the Project itself.  
They will be first in line to be exposed to any health and safety hazards that exist 
onsite. 
 

In addition, CARE CA has an interest in enforcing environmental laws that 
encourage sustainable development and ensure a safe working environment for its 
members.  Environmentally detrimental projects can jeopardize future jobs by 
making it more difficult and more expensive for business and industry to expand in 
the region, and by making the area less desirable for new businesses and new 
residents.  Indeed, continued environmental degradation can, and has, caused 

 
5 Gov. Code § 65009(b); PRC § 21177(a); Bakersfield Citizens for Local Control v. Bakersfield 
(“Bakersfield”) (2004) 124 Cal. App. 4th 1184, 1199-1203; see Galante Vineyards v. Monterey Water 
Dist. (1997) 60 Cal. App. 4th 1109, 1121. 
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construction moratoriums and other restrictions on growth that, in turn, reduce 
future employment opportunities. 
 

II. THE PROJECT DESCRIPTION REMAINS INADEQUATE 
 

CARE CA previously commented that the DEIR failed to include an accurate 
and complete Project description because the DEIR failed to identify reasonably 
foreseeable uses of the Project site, rendering the DEIR’s impact analysis 
inadequate. The FEIR fails to correct this omission, and the Staff Report 
perpetuates it, stating that “[p]otential tenants and end users are unknown at this 
time; therefore, the exact square footage allocation between high-cube logistics and 
e-commerce uses cannot be determined at this time.”6  The failure to clarify the 
square footage used for high-cube logistics and e-commerce uses continues to result 
in a failure to adequately inform the public about the Project’s basic purpose and of 
the nature and extent of the Project’s impacts.   

 
The County states that the Project is being developed for unknown future 

tenants.  However, the Project is being developed for reasonably foreseeable future 
uses, the impacts of which were required to be fully analyzed in the FEIR, but were 
not.  The FEIR refers to “future development of high-cube logistics and e-commerce 
uses within the Project site.”7  These uses, as pointed out by CARB, can result in 
highly significant environmental impacts: “Freight facilities, such as warehouse and 
distribution facilities, can result in high daily volumes of heavy-duty diesel truck 
traffic and operation of on-site equipment (e.g., forklifts and yard tractors) that emit 
toxic diesel emissions, and contribute to regional air pollution and global climate 
change.”8  The impacts generated by the particular operations of different users 
within this broad category can also result in significant impacts.  The adverse 
impacts generated by cold storage warehouses, for example, are far more severe 
than those from a high-cube warehouse without cold storage.9  Warehouses with 
cold storage capabilities and the ability to accommodate refrigerated trucks, or 
Transport Refrigeration Units (“TRUs”), require more truck trips per square foot 
and have higher energy demands due to the low temperatures required by the 

 
6 FEIR, Exhibit C, p. 2.0-25.  
7 DEIR, p. 4.3-20.  
8 CARB Comments re: Rubidoux Commerce Park Notice of Preparation of DEIR, December 17, 2020, 
p. 1; CARB NOP Comments regarding the Mariposa Industrial Park DEIR. 
9 Id.  
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trucks, whose refrigeration units are most often powered by diesel internal 
combustion engines.10  

Though the DEIR does not name the Project’s specific end user tenants, the 
Project is being constructed to support warehouse, distribution, and cold storage 
uses.  The FEIR’s ongoing omission of information about the reasonably foreseeable 
operations at the Project site that could have significant impacts is a violation of 
CEQA. 

 
CEQA requires that an EIR “set forth a project description that is sufficient 

to allow an adequate evaluation and review of the environmental impact.”11  An 
accurate project description is necessary for an intelligent evaluation of the 
potential environmental effects of a proposed activity.12  “An accurate, stable and 
finite project description is the sine qua non of an informative and legally sufficient 
EIR.”13  Accordingly, a lead agency may not hide behind its failure to obtain a 
complete and accurate project description.14   

 
“Only through an accurate view of the project may affected outsiders and 

public decision-makers balance the proposal's benefit against its environmental 
cost, consider mitigation measures, assess the advantage of terminating the 
proposal ... and weigh other alternatives in the balance.”15  As articulated by the 
court in County of Inyo v. City of Los Angeles, “a curtailed, enigmatic or unstable 
project description draws a red herring across the path of public input.”16  Without a 
complete project description, the environmental analysis under CEQA is 
impermissibly limited, thus minimizing the project’s impacts and undermining 
meaningful public review.17 

 
The purpose of an EIR is to reveal to the public “the basis on which its 

responsible officials either approve or reject environmentally significant action,” so 
 

10 See, e.g., CARB Transport Refrigeration Unit Regulations, 
http://ww2.arb.ca.gov/sites/default/files/truckstop/trus/trus.html; CARB Technology Assessment for 
Transport Refrigerators, August 2015, https://ww2.arb.ca.gov/sites/default/files/2020-
06/TRU%20Tech%20Assessment%20Report%20ada.pdf; CARB Comments on Mariposa Industrial 
Park DEIR, October 8, 2021. 
11 San Joaquin Raptor Rescue Center v. County of Merced (2007) 149 Cal.App.4th 645, 654 (citing 14 
C.C.R. § 15124). 
12 McQueen v. Board of Directors (1988) 202 Cal. App. 3d 1136, 1143.  
13 Santiago County Water Dist. v. County of Orange 118 Cal. App. 3d 818, 829-830.  
14 Sundstrom v. County of Mendocino (1988) 202 Cal.App.3d 296, 311 (“Sundstrom”). 
15 Santiago County Water Dist. v. County of Orange 118 Cal. App. 3d 818, 829-830. 
16 Id. at 197-198. 
17 See, e.g., Laurel Heights Improvement Assn. v. Regents of the Univ. of Cal. (1988) 47 Cal.3d 376. 
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that the public, “being duly informed, can respond accordingly to action with which 
it disagrees.”18  Further, “[t]o be adequate, the EIR must include sufficient detail to 
enable those who did not participate in its preparation to understand and 
‘meaningfully’ consider the issues raised by the proposed project.”19  The County’s 
failure to provide the square footage breakdown between high-cube logistics and e-
commerce uses is a violation of CEQA. Without an accurate project description, the 
EIR fails as an informational document under CEQA.  A revised EIR must be 
recirculated for public review.   
 

III. THE FEIR STILL FAILS TO ADEQUATELY ANALYZE 
IMPACTS AND INCORPORATE ALL FEASIBLE MITIGATION 
MEASURES AND ALTERNATIVES AS REQUIRED BY CEQA 

 
CEQA’s purpose is to “[p]revent significant, avoidable damage to the 

environment by requiring changes in projects through the use of alternatives or 
mitigation measures when the governmental agency finds the chances to be 
feasible.”20  CEQA requires public agencies to avoid or reduce environmental 
damage when “feasible” by requiring “environmentally superior” alternatives and 
all feasible mitigation measures.21    

 
“CEQA establishes a duty for public agencies to avoid or minimize 

environmental damage where feasible.”22  A public agency cannot approve a project 
if there are feasible alternatives or mitigation measures available that would 
substantially lessen any significant effects that the project would have on the 
environment.23  CEQA defines “feasible” as “capable of being accomplished in a 
successful manner within a reasonable period of time, taking into account economic, 
environmental, social, and technological factors.”24 

 

 
18 Laurel Heights Improvement Assn. v. Regents of University of California (1988) 47 Cal.3d 376, 392 
19 California Oak Foundation v. City of Santa Clarita 133 Cal.App.4th 1219, 1237 quoting Santa 
Clarita Organization for Planning the Environment 106 Cal.App.4th 715, 721; see also Concerned 
Citizens of Costa Mesa Inc, v. 32nd Dist. Agricultural Assn. (1986) 42 Cal.3d 929,935 [“To facilitate 
CEQA’s informational role, the EIR must contain facts and analysis, not just the agency’s bare 
conclusions or opinions”]. 
20 14 CCR § 15002(a)(3).  
21 14 CCR § 15002(a)(2) and (3); see also Berkeley Jets, 91 Cal.App.4th at 1354; Citizens of Goleta 
Valley, 52 Cal.3d at 564.   
22 14 CCR § 15021(a).  
23 14 CCR § 15021(a)(2).  
24 14 CCR § 15364.  
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“The core of an EIR is the mitigation and alternatives sections.”25  The CEQA 
Guidelines define mitigation as a measure which (1) avoids the impact altogether by 
not taking a certain action or parts of an action, (2) minimizes the impact by 
limiting the degree or magnitude of the action and its implementation, (3) 
rectifies the impact by repairing, rehabilitating, or restoring the impacted 
environment, (4) reduces or eliminates the impact overtime by preservation and 
maintenance operations during the life of the action, and (5) compensates for the 
impact by replacing or providing substitute resources or environments.26  “In 
deciding whether changes in a project are feasible, an agency may consider specific 
economic, environmental, legal, social, and technological factors.”27   
 

A lead agency is prohibited from approving a project with significant impacts 
unless it makes one or more of three findings:  
 

(1) Changes or alterations have been required in, or incorporated into, the 
project which avoid or substantially lessen the significant environmental 
effect as identified in the final EIR.28 

(2) Such changes or alterations are within the responsibility and jurisdiction 
of another public agency and not the agency making the finding. Such 
changes have been adopted by such other agency or can and should be 
adopted by such other agency.29 

(3) Specific economic, legal, social, technological, or other considerations, 
including provision of employment opportunities for highly trained 
workers, make infeasible the mitigation measures or project alternatives 
identified in the final EIR.30  

 
Findings as to mitigation measures must be supported by substantial 

evidence.31  Substantial evidence means “enough relevant information and 
reasonable inferences from this information that a fair argument can be made to 
support a conclusion, even though other conclusions might also be reached.”32  
Substantial evidence “shall include facts, reasonable assumptions predicated upon 

 
25 Citizens of Goleta Valley v. Bd. of Supervisors (“Goleta II”) (1990) 52 Cal.3d 553, 564. 
26 14 CCR § 15370.  
27 14 CCR § 15021(b).  
28 14 CCR § 15091(a)(1).  
29 14 CCR § 15091(a)(2).  
30 14 CCR § 15091(a)(3).  
31 14 CCR § 15091(b); Neighbors for Smart Rail v. Exposition Metro Line Construction 
Authority (2013) 57 Cal.4th 439, 449. 
32 14 CCR § 15384(a).  
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facts, and expert opinion supported by facts,”33 but it should not include 
“[a]rgument, speculation, unsubstantiated opinion or narrative, evidence which is 
clearly erroneous or inaccurate, or evidence of social or economic impacts which do 
not contribute to or are not caused by physical impacts on the environment.”34  The 
DEIR should be revised and recirculated to incorporate all feasible mitigation 
measures recommended by Commenters to reduce the Project’s significant impacts. 

 
A. The FEIR Does Not Include All Feasible Mitigation to 

Reduce Air Quality Impacts to the Greatest Extent Feasible  
 

CARE CA previously commented that the DEIR failed to adequately mitigate 
the Project’s construction and operational air quality impacts, which the DEIR had 
concluded were significant and unavoidable.  Both CARB and Dr. Clark proposed 
additional feasible mitigation that would further reduce these impacts.  The FEIR 
failed to adopt the recommended measures, and still does not include all feasible 
mitigation, leaving the County without substantial evidence to support a statement 
of overriding considerations. 

 
The Staff Report provides that: 
 
[D]espite implementation of all feasible mitigation, construction of the Project 
would result in NOx and CO emissions above the SCAQMD threshold for 
construction Phase 1a; and NOx emissions above the SCAQMD threshold 
for Phase 1b and Phase 2. (Draft EIR, p. 4.3-27 to 4.3-29). Likewise, as shown 
in Draft EIR Table 4.3-13: Phase 1a Operational Emissions, Table 4.3-14: 
Phase 1b Operational Emissions, Table 4.3-15: Phase 2 Operational 
Emissions and Table 4.3-17: Project Buildout Emissions, despite 
implementation of all Standard Conditions, Project Design Features and 
feasible mitigation, operational emissions would still exceed applicable 
SCAQMD thresholds for ROG, NOx, PM10 and PM2.5 for Phase 1a; ROG, 
NOx and PM10 for Phase 1b; ROG and NOx for Phase 2; and ROG, NOx, 
PM10 and PM2.5 under Project Buildout conditions.  
 
The FEIR only provides that “Construction on-road haul trucks shall be 

model year 2010 or newer if diesel-fueled.”35  Dr. Clark concludes that changing the 
requirement to model year 2014 or later for all heavy-duty vehicles entering or 

 
33 14 CCR § 15384(b).  
34 14 CCR § 15384(a).  
35 DEIR, p. 1-11 (emphasis added).  
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operated on the Project site – a clearly feasible measure in 2022 – would  reduce 
Project emissions below SCAQMD thresholds.36  Specifically, Dr. Clark finds that 
changing the minimum allowable model year from 2010 to 2014 or 2018 would 
result in:  

 
 31% reduction in running NOx emissions (NOx RUNEX) from trucks 

operating on site if the vehicles were restricted to model year 2014 or 
later. 

 A 44% reduction in running NOx emissions (NOx RUNEX) from trucks 
operating on site if the vehicles were restricted to model year 2018 or 
later. 

 A 27.5% reduction in DPM emissions from trucks measured as PM2.5 
operating on site (PM2.5 RUNEX) if the vehicles were restricted to 
model year 2014 or later. 

 A 46.8% reduction in DPM emissions from trucks measured as PM2.5 
operating on site (PM2.5 RUNEX) if the vehicles were restricted to 
model year 2018 or later. 

 A 9.5% reduction in ROGs from trucks operating on site (ROG 
RUNEX) if the vehicles were restricted to model year 2014 or later. 

 A 14.8% reduction in ROGs from trucks operating on site (ROG 
RUNEX) if the vehicles were restricted to model year 2018 or later. 

 
The imposition of all feasible air quality mitigation for the Project is 

mandatory given that the FEIR concludes that the Project will result in significant 
air quality impacts due to exceedances of SCAQMD significance thresholds.37  Yet, 
the FEIR fails to evaluate whether additional mitigation beyond a 2010 model year 
cut-off is feasible despite the substantial emission reductions from such a change 
and the feasibility of enforcing a revised cut-off date to 2014 or 2018 through the 
tenant agreement.38  Accordingly, the County lacks substantial evidence to support 
the FEIR’s conclusion that construction emissions are significant and unavoidable, 
and substantial evidence from CARB and Dr. Clark demonstrates that the FEIR 
has not incorporated all feasible mitigation measures to minimize the Project’s 
significant impacts on air quality.  The FEIR therefore remains deficient.  The FEIR 
must be revised and recirculated to include all feasible mitigation to reduce 
construction air emissions, including model year 2014 or 2018 or newer construction 
on-road diesel haul trucks.  

 
36 Clark Comments, p. 11.  
37 Covington v. Great Basin Unified Air Pollution Control Dist. (2019) 43 Cal.App.5th 867, 879-883. 
38 See 14 C.C.R. § 15126.4(a)(2). 
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Next, the County provides no evidence to support its conclusion that 
“Requiring non-diesel fueled emergency generators is not considered feasible 
because non-diesel emergency generators are typically not available in the 
size/horsepower necessary to support warehouse buildings.”39  As Dr. Clark 
explained, natural gas generators are commercially available, and feasible for 
implementation at the Project site.  The County’s conclusion is therefore 
unsupported. 

 
The County similarly disregards feasible mitigation proffered by other 

commenters, which suggested that utilizing local state-certified apprenticeship 
program or a skilled and trained workforce with a local hire component can result in 
significant air pollution reductions.40  SWAPE commented, “vehicle emissions can 
be reduced by decreasing the average overall trip length, by way of a local hire 
requirement or otherwise.”41  The County concludes that there is no feasible method 
for them to implement such a measure, but this is unsupported.  The County 
provides no response to the proposal that this measure could feasibly be included in 
applicable bid documents where successful contractors must demonstrate the ability 
to provide for local hire.  This would be similar to Mitigation Measure AQ-1 where 
the County requires that Tier 4 Final equipment and the option for Level 3 VDECS 
shall be included in applicable bid documents and successful contractors must 
demonstrate the ability to supply such equipment.42  Yet again, the County offers 
mere conclusory statements to disregard feasible mitigation measures proffered by 
members of the public.  The FEIR must be revised and recirculated to include all 
feasible mitigation.  

 
B. The FEIR Relies on Impermissibly Deferred Mitigation for 

Traffic Impacts  
 

The FEIR still contains improperly deferred mitigation which lacks 
performance standards, in violation of CEQA.  MM TRANS-2 proposes to provide a 
comprehensive traffic management plan to manage traffic to and from the Next Gen 
motorsports facility and SCCIISP Project only during race weekends and as 
required for ancillary events, but MM TRANS-2 provides no performance standards 
for the comprehensive traffic management plan.  Thus, the comprehensive traffic 
management plan constitutes impermissibly deferred mitigation.  “Impermissible 

 
39 FEIR, Exhibit C, p. 2.0-191.  
40 FEIR, Exhibit C, p. 2.0-275.  
41 Id. at p. 2.0-280.  
42 Staff Report, p. 77 of 255.  
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deferral of mitigation measures occurs when an EIR puts off analysis or orders a 
report without either setting standards or demonstrating how the impact can be 
mitigated in the manner described in the EIR.”43  The County has not included 
performance standards to guide the preparation of the traffic management plan, nor 
clarified why specifying performance standards was impractical or infeasible at the 
time the EIR was certified.44   

 
CEQA prohibits deferring identification of mitigation measures when there is 

uncertainty about the efficacy of those measures.45  An agency may only defer 
formulation of mitigation measures when there is a clear commitment to mitigation 
that will be measured against specific performance criteria.46  Since the proposed 
MM TRANS-2 is not enforceable and lacks specific performance criteria that defines 
“where possible”, or that reduction of disturbed areas is even feasible, this measure 
violates CEQA and the DEIR fails to support with evidence that impacts will be 
mitigated below the threshold of significance.  
 

“By deferring environmental assessment to a future date, the conditions run 
counter to that policy of CEQA which requires environmental review at the earliest 
feasible stage in the planning process.”47  The EIR must be revised and recirculated 
to include adequate analysis and mitigation of the Project’s traffic and 
transportation impacts.  

 
The CEQA Guidelines provide that “[t]he specific details of a mitigation 

measure, however, may be developed after project approval when it is impractical or 
infeasible to include those details during the project’s environmental review…”48  
The EIR does not state why specifying the traffic management plan was impractical 
or infeasible at the time the DEIR was drafted.  In Preserve Wild Santee v. City of 
Santee, the city impermissibly deferred mitigation where the EIR did not state why 

 
43 City of Long Beach v. Los Angeles Unified School Dist. (2009) 176 Cal.App.4th 889, 915-916.  
44 Preserve Wild Santee v. City of Santee (2012) 210 Cal.App.4th 260, 281.  
45 14 C.C.R. § 15126.4(a)(1)(B); City of Marina v. Board of Trustees of the California State University 
(2006) 39 Cal.4th 341, 366; Sundstrom v. County of Mendocino (1988) 202 Cal.App.3d 296, 308–309. 
46 14 C.C.R. § 15126.4(a)(1)(B); City of Marina v. Board of Trustees of the California State University 
(2006) 39 Cal.4th 341, 366; Sundstrom v. County of Mendocino (1988) 202 Cal.App.3d 296, 308–309. 
56 POET, LLC v. California Air Res. Bd. (2013) 218 Cal.App.4th 681, 736, 739–740, as modified on 
denial of reh’g (Aug. 8, 2013), review denied (Nov. 20, 2013); see also Preserve Wild Santee v. City of 
Santee (2012) 210 Cal.App.4th 260, 281 (EIR deficient for failure to specify performance standards in 
plan for active habitat management of open space preserve). 
47 Sundstrom (1998) 202 Cal.App.3d 296, 305.  
48 14 CCR § 15126.4(a)(1)(B).  
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specifying performance standards for mitigation measures “was impractical or 
infeasible at the time the EIR was certified.”49  The court determined that although 
the City must ultimately approve the mitigation standards, this does not cure these 
informational defects in the EIR.50  Further, the court in Endangered Habitats 
League, Inc. v. County of Orange, held that mitigation that does no more than 
require a report to be prepared and followed, or allow approval by a county 
department without setting any standards is inadequate.51  Here, the fact that the 
traffic management plan will be approved later by the County does not cure the 
informational defects in the EIR.52   

 
IV. GREENHOUSE GAS EMISSIONS IMPACTS ARE SIGNIFICANT 

AND UNMITIGATED 
 

The Responses to Comments provides that the Development Agreement 
requires the Master Developer to implement an Electric Truck and Car Grant 
Program. “The Electric Truck and Car Grant Program requires the Master 
Developer to provide funding for the purchase of Class 8 heavy duty electric trucks, 
Class 4 through Class 7 medium duty trucks, light-duty (Class 1, 2, and 3) delivery 
vehicles, and local community and passenger vehicle grants. These grants provided 
by the Project Master Developer would also facilitate the adoption of zero emissions 
vehicles in the area and provide a clear set of standards for implementing these 
grants.”53  The Development Agreement has not been made available for public 
review and scrutiny and thus the public cannot be certain this measure will be 
implemented to reduce emissions as the County suggests.   

Dr. Clark’s comments provide substantial evidence that the Electric Truck 
and Car Grant Program is neither legally enforceable nor would sufficiently 
mitigate the Project’s significant GHG emissions because the Program would not 
reduce operational GHG emissions significantly. The Grant Program requires that 
the Master Developer provide funding for the purchase of Class 8 heavy duty 
electric trucks, Class 4 through Class 7 medium duty trucks, light-duty (Class 1, 2, 
and 3) delivery vehicles, and local community and passenger vehicle grants. But, 
implementation of the grants would allow for the purchase of 7 heavy duty trucks, 6 
medium trucks, and 6 local delivery trucks.54  Dr. Clark concludes that this will 

 
49 Preserve Wild Santee v. City of Santee (2012) 210 Cal.App.4th 260, 281.  
50 Id.  
51 Endangered Habitats League, Inc. v. County of Orange, (2005) 131 Cal.App.4th 777, 794. 
52 See Cal. Clean Energy Comm. v. City of Woodland (2014) 225 Cal.App.4th 173, 194.  
53 Staff Report, Exhibit C, p. 2.0-28.  
54 Clark Comments, p. 11.  
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hardly impact the emissions from the operations at the site.55  The County must 
consider and adopt additional mitigation measures to further reduce the Project’s 
significant GHG impacts. 
 

V. HAZARDOUS CONTAMINATION REMAINS POTENTIALLY 
SIGNIFICANT AND UNMITIGATED 

 
Dr. Clark’s comments on the DEIR explained that the Project’s construction 

phase will disturb large quantities of soils in areas that were identified in the DEIR 
as former process areas that contained measurable concentrations of COPCs from 
the Kaiser Steel Mill.56  Mechanically disturbing the soils will release impacted soils 
that will migrate offsite to the residences nearby.57  Dr. Clark concluded that this 
may result in a significant and unmitigated hazards impact.  Dr. Clark 
recommended that the County must perform a Phase I and Phase II Environmental 
Site Assessment to analyze the full extent of the soil contamination onsite.   

 
The Responses to Comment fail to meaningfully respond to Dr. Clark’s 

comments, and lack any quantitative analysis of onsite soil contamination.  Instead, 
the Responses offer merely conclusory dismissals of CARE CA’s comments and do 
not clarify why the County has neglected to conduct additional soil sampling even 
though substantial evidence supports the conclusion that “[t]he Project’s 
construction phase will disturb large quantities of soils in areas that were 
identified in the DEIR’s appendices to represent former process areas that 
contained measurable concentrations of COPCs from the Kaiser Steel Mill.”58   
 

The County must assess the concentrations of contaminants that will be 
released offsite and calculate the potential health risks from those exposures.59  The 
County must revise the hazardous materials section and health risk analysis of the 
FEIR and present the results in a revised EIR.  
 
 
 
 

 
55 Id.  
56 Clark Comments, p. 11.  
57 Id.  
58 Clark Comments, p. 11.  
59 Id.  
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VI. THE FEIR FAILS TO ADEQUATELY RESPOND TO PUBLIC 
COMMENTS 

 
CEQA requires that a lead agency evaluate and prepare written responses to 

comments in a FEIR.60  The attached comments by Dr. Clark and Dan Smith 
describe in detail the County’s failure to respond to their technical comments on the 
DEIR.  

 
A lead agency under CEQA is required to substantively respond in detail to 

comments raising significant environmental issues, explaining, where applicable, 
why specific suggestions were not accepted by the agency.61  Agencies are required 
to provide “detailed written response to comments . . . to ensure that the lead 
agency will fully consider the environmental consequences of a decision before it is 
made, that the decision is well informed and open to public scrutiny, and the public 
participation in the environmental review process is meaningful.”62  When a 
comment raises a “significant environmental issue,” the written responses must 
describe the disposition of each such issue raised by commentators.63  Specifically, 
the lead agency must address the comment “in detail giving reasons why” the 
comment was “not accepted. There must be good faith, reasoned analysis in 
response. Conclusory statements unsupported by factual information will not 
suffice.”64  The need for a reasoned, factual response is especially important when 
comments are made by agencies or experts.65  Failure of a lead agency to respond to 
comments raising significant environmental issues before approving a project 
frustrates CEQA’s informational purpose and may render the EIR legally 
insufficient.66 

 
In King & Gardiner Farms, the Court of Appeal held that Kern County failed 

to separately address clustering of oil wells and other infrastructure as a possible 

 
60 PRC § 21091(d); 14 CCR §§ 15088(a), 15132. 
61 14 CCR § 15088(a), (c); King & Gardiner Farms, LLC v. County of Kern (2020) 45 Cal.App.5th 814, 
879–882; The Flanders Foundation v. City of Carmel-by-the-Sea (2012) 202 Cal.App.4th 603, 615. 
62 City of Long Beach v. Los Angeles Unified Sch. Dist. (2009) 176 Cal.4th 889, 904. 
63 Pub Res C §21091(d); 14 Cal Code Regs §§15088(c), 15132(d), 15204(a).  
64 14 CCR § 15088(c); see Laurel Heights Improvement Assn. v. Regents of University of California 
(1993) 6 Cal.4th 1112, 1124 (“Laurel II”); The Flanders Foundation v. City of Carmel-by-the-Sea 
(2012) 202 Cal. App. 4th 603, 615. 
65 Berkeley Keep Jets Over the Bay Comm. v. Board of Port Commissioners (2001) 91 Cal.App.4th 
1344, 1367, 1371; People v. County of Kern (1976) 62 Cal.App.3d 761, 772). 
66 Flanders Foundation v. City of Carmel-by-the-Sea (2012) 202 Cal.App.4th 603, 615; Rural 
Landowners Association v. City Council (1983) 143 Cal.App.3d 1013, 1020. 
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mitigation measure when feasible and therefore failed to provide the “detailed, 
reasoned analysis” required by CEQA Guidelines section 15088(c).67  In response to 
the comment, Kern County said that the General Plan did not require the proposed 
mitigation and said that competing policies were on balance better served by the 
proposed project than by an alternative.68  However, this response did not 
separately address the clustering of wells and infrastructure and why the County 
did not find the proposal suitable.69  This failure to address the substance of the 
comment head-on in a detailed and reasoned analysis resulted in a prejudicial 
abuse of discretion under CEQA because an EIR must describe and impose feasible 
mitigation measures to minimize or eliminate significant impacts.70 

 
The County’s Responses to Comments from CARE CA and other comments 

are nonspecific and general, dismissing CARE CA’s comments through conclusory 
and unsupported responses.  

 
Not only does the FEIR include inaccurate analysis of the Project’s impacts 

as described above, the Responses to Comments contain numerous errors of their 
own.  The County left numerous sections of the Responses blank, with “XXs” and 
Underlines to mark where additional information should go, but was never 
included.  For example, one response on page 545 had 6 blank sections in it, making 
the whole response unintelligible.  

 
The paragraph on page 2.0-545 is completely incomprehensible, it reads:  
 
Alternatives developed for the Project were based on State CEQA Guidelines 
Section XXX which requires_______. As evaluated in Section 6.0, Alternatives 
of the Draft EIR, a commercial alternative was developed which assumed 
______. The Commercial Alternative did not meet a majority of the Project 
Objectives and XXXX. In addition the No Project Alternative assumed the 
Project site would be developed . Also see Master Response 3 and Response 
XXX regarding the community meetings held during the Notice of 
Preparation to solicity feedback on the scope of the EIR; community outreach 
for environmental justice; and ______. 
 

 
67 King & Gardiner Farms, 45 Cal.App.5th at 882. 
68 Id. 
69 Id. 
70 Id.  



 
September 7, 2022 
Page 16 
 
 

6192-006acp 

 

 printed on recycled paper 

There are so many errors and omissions in this one paragraph as to make 
uncertain what the County is even referring to.   

 
There are upwards of 60 empty placeholders in the Responses rendering 

other entire paragraphs and sections unintelligible.  The Responses to Comment do 
not appear to be “final”, but rather appear to be a working draft that the County 
intended to fill in the blanks later on.  The sloppy and incomplete work contained in 
the FEIR fails to meet CEQA’s basic informational requirements, and renders the 
FEIR’s analysis and Responses legally inadequate.   

 
CEQA requires that an EIR include technical data and similar relevant 

information to permit the full assessment of significant environmental impacts by 
reviewing agencies and members of the public.71  An EIR cannot rely on information 
that is neither included in the document nor adequately described therein.72  The 
Responses to Comments section of the FEIR has so many typos, errors, and 
omissions as to render the County’s responses inadequate for failure to meet the 
requirement of a detailed response to comments. “The requirement of a detailed 
analysis in response [to comments] ensures that stubborn problems or serious 
criticism are not swept under the rug.”73  

 
The County must revise the missing information and clear errors in its 

Responses to Comments in a revised and recirculated EIR to comply with CEQA 
before the Project can be referred to the Board of Supervisors for approval.   

 
 CEQA also requires that “all documents referenced in the environmental 
impact report” be available for review and “readily accessible” to the public.74  A 
prejudicial abuse of discretion occurs “if the failure to include relevant information 
precludes informed decision-making and informed public participation, thereby  
thwarting the statutory goals of the EIR process.”75  The County’s failure to input 
the citations in the Responses to Comments violates CEQA, because it disallows the 
public from cross-referencing the County’s citations. For example, the FEIR’s 

 
71 CEQA Guidelines § 15147.  
72 Vineyard Area Citizens for Responsible Growth v. City of Rancho Cordova (2007) 40 Cal.4th 412, 
442. 
73 Santa Clarita Organization for Planning the Environment v. County of Los Angeles (2nd Dist. 
2003) 106 Cal.App.4th 715, 732.  
74 Pub. Resources Code § 21092(b)(1); CEQA Guidelines § 15087(c)(5). 
75 San Joaquin Raptor/Wildlife Rescue Center v. County of Stanislaus (1994) 27 Cal.App.4th 713, 
722.  
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responses to comments leaves numerous citation sections blank, thus disabling the 
public from checking the County’s work.  
  

G14-3 The Project proposes mitigation which would be aimed at minimizing 
Project-related emissions. This includes MM GHG-2 which requires the 
Project to supply a minimum of 50 percent of the energy demand on-site from 
a renewable source (e.g., solar photovoltaic (PV) panels, etc.). This includes 
the Project’s total Title 24 demand and the plug-load. Additionally, MM 
GHG-3 requires the Project to meet or exceed CALGreen Tier 2 standards 
which require __________(which exceeds code requirements)…76  
 
G29-3 In compliance with the County’s General Plan policies X and X, that 
require _______, two publicly noticed environmental justice outreach 
meetings were conducted as the Project is located within an Unincorporated 
Environmental Justice Focus Area. The outreach provided an opportunity for 
community engagement and additional analysis. As a result of these 
meetings and community input additional community benefits and facilities 
were added to the Project. These include ____________77 
 
These blank sections deprive the public from checking the County’s work to 

ensure that the mitigation measures are fully integrated in the FEIR and fully 
enforceable through permit conditions, agreements, or other legally binding 
instruments, as required by CEQA.78  The County’s failure to provide citations for 
its Responses to Comments is a failure to proceed in a manner required by law.  

 
The court in Vineyard Area Citizens for Responsible Growth, Inc. v. City of 

Rancho Cordova determined that a reader of the EIR could not reasonably be 
expected to ferret out an unreferenced discussion in an earlier document, interpret 
that discussion’s unexplained figures without assistance, and spontaneously 
incorporate them into the EIR’s own discussion.79  The court held “[t]he data in the 
EIR must not only be sufficient in quantity, it must be presented in a manner 
calculated to adequately inform the public and decision makers, who may not be 
previously familiar with the details of the project.”80   

 
76 FEIR, Exhibit C, p. 2.0-588.   
77 Id. at 2.0-644.  
78 CEQA Guidelines §15126.4(a)(2). 
79 Vineyard Area Citizens for Responsible Growth, Inc. v. City of Rancho Cordova (2007) 40 Cal.4th 
412, 442.  
80 Id. 
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Further, “information scattered here and there in EIR appendices or a report 
buried in an appendix, is not a substitute for a good faith reasoned analysis.”81  The 
requirement of a detailed analysis ensures that stubborn problems or serious 
criticism are not “swept under the rug.”82  Here, the FEIR references policies and 
regulations that are not only not available in the FEIR itself, but are not able to be 
located by the public due to the County’s failure to provide citations.  
  
 The FEIR must be revised and recirculated to include the reference 
information undergirding the County’s analysis in its Responses to Comments.  
 

VII. CONCLUSION 
 

For the foregoing reasons, CARE CA respectfully requests the Planning 
Commission remand the Project to Staff to remedy the errors and omissions in the 
EIR before the Project can be recommended for approval. Please include these 
comments in the record of proceedings for the Project.  
 
      Sincerely, 

                                                                 
      Kelilah D. Federman 
        
 
 
Attachments 
KDF:acp 
 

 
81 Id., quoting California Oak Foundation v. City of Santa Clarita (2005) 133 Cal.App.4th 1219, 1239, 
quoting Santa Clarita Organization for Planning the Environment v. County of Los Angeles (2003) 
106 Cal.App.4th 715, 723. 
82 Cleary v. County of Stanislaus (1981) 118 Cal.App.3d 348, 357.  
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September 7, 2022 
 

Adams Broadwell Joseph & Cardozo 
601 Gateway Boulevard, Suite 1000 
South San Francisco, CA 94080 
 

Attn:  Ms. Kelilah Federman 

Subject: Comments On Final Environmental Impact Report 
(FEIR) For Speedway Commerce Center II Specific Plan 
(SCCIISP Project), State Clearinghouse Number 
2021120259 

Dear Ms. Federman: 

At the request of Adams Broadwell Joseph & Cardozo (ABJC), 

Clark and Associates (Clark) has reviewed materials related to the 

August 26, 2002 Staff Report and August, 2022 County of San 

Bernardino’s (the County’s) FEIR of the above referenced project.  

Clark’s review of the materials in no way constitutes a validation 

of the conclusions or materials contained within the plan.  If we do not 

comment on a specific item this does not constitute acceptance of the 

item. 

The conclusion from the County that the significant impacts are 

unavoidable is not supported by the facts of the Project.  There are 

substantial impacts that are not addressed in the County’s analysis that 

must be addressed in a supplemental final environmental impact report 

(S-FEIR).  

Specific Comments: 

1. The County’s Master Response 2 regarding the 

CalEnviroScreen analysis of air quality impacts in the 

surrounding census tracts to the Proposed Project ignores 

the value of defining the existing pollution burden on the 

census tracts while planning a Project.

OFFICE 

12405 Venice Blvd 
Suite 331 
Los Angeles, CA  90066 

PHONE 

310-907-6165 

FAX 

310-398-7626 

EMAIL 

jclark.assoc@gmail.com 

Clark & Associates 
Environmental Consulting, Inc. 
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While a health risk analysis (HRA) provides project specific information on the emissions from 

the project and the resulting health risks, the analysis presented by the County fails to consider the 

cumulative impact from the existing health burdens in the Community.  As was noted by several 

commenters to the DEIR, the Project is already located in an area which is one of the most impacted 

in the state per CalEnviroScreen, falling in the 93rd percentile overall, the 95th percentile for ozone, 

the 94th percentile for PM2.5, and the 90th percentile for diesel particulate matter.  The County’s 

response that the CalEnviroScreen score is simply a screening tool and does not provide quantitative 

information on increases in cumulative impacts for specific sites or projects points to the need for 

additional quantification of impacts from the County.   

 Recently the South Coast Air Quality Management District (SCAQMD) completed its multiple 

site monitoring program with ten stations, an updated emissions inventory of toxic air contaminants, 

and a modeling effort to characterize risk across the Basin (known as MATES V). The study focused 

on the carcinogenic risk from exposure to air toxics but did not estimate mortality or other health 

effects from particulate exposures. One of the monitoring sites of special concern to the SCAQMD is 

the Inland Valley San Bernardino monitoring site.  This fixed monitoring station is located less than 

0.4 miles north of the Project site.   

 
Figure 1:  Location Inland Valley San Bernardino Monitoring Station From MATES V In Relation To 

Project Site 

Inland Valley San 
Bernardino 

Statioin 

Project Site 
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One of the chemicals measured over time in the MATES V fixed site monitoring is black 

carbon (BC), a fine particulate air pollutant which is generated from incomplete burning of biofuels, 

fossil fuels, and open biomass burning.  BC is considered a good proxy for diesel particulate matter 

(DPM), the primary air toxin in the South California Air Basin (SCAB).  DPM was estimated to 

account for 84% of the health risk calculated in the MATES III study and 68% of the health risk from 

the MATES IV study.  In its most current study (MATES V), SCAQMD found that DPM accounted 

for 72% of the risk across the SCAB.   

According to the MATES V study, the monitoring station with the highest air toxics cancer 

risk was the Inland Valley San Bernardino station.1 

 

Adding to the health risk of the surrounding communities by allowing more diesel-powered 

vehicles to operate during the construction phase and operational phases of the Project seem 

incongruent with the goals of improving air quality for the Region as well the health of the residents 

 
1 MATES V.  2022.  Appendix IX-89 
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nearby.  The County must assess the health impacts in light of the additional burden the project will 

place on the community to assess the cumulative health impacts from DPM in a S-FEIR. 

 

2. The County’s Mitigation Measures (MMs) And Program Design Features (PDFs) Do 

Little To Curb The Primary Source of Air Toxics And Greenhouse Gases (GHG). 

 

The summary by the County in the FEIR regarding Air Quality and GHG states that 86% of 

emissions are from mobile sources.  Therefore, given the size of the Project it seems apparent that of 

all MMs and PDFs would focus on the primary source of those emissions – the trucks entering and 

exiting the Project.  According to the DEIR and the FEIR, the Project would result in approximately 

43,549 daily trips at full buildout, including approximately 9,865 daily truck trips.  In response to the 

large number of vehicle trips the County is proposing to allow the Proponent to utilize grants for the 

down payments on electric vehicles.  The Proposed Electric Truck and Car Grant Program requires 

the Master Developer to provide funding for the purchase of Class 8 heavy duty electric trucks, Class 

4 through Class 7 medium duty trucks, light-duty (Class 1, 2, and 3) delivery vehicles, and local 

community and passenger vehicle grants.  In total the grants would allow for the purchase of 7 heavy 

duty trucks, 6 medium trucks, and 6 local delivery trucks.  These 19 vehicles would account for less 

than 0.19% of the daily truck trips.  The measure would therefore have a negligible impact on the 

emission from the operational phase of the Project.  The County must re-evaluate the MMs and PDFs 

to include measures that will actually reduce the Project impacts and report them in a S-FEIR. 

 

3. The County’s Response To The SCAQMD Regarding Changes to the LST Analysis And 

HRA Clearly Show That The Project Is Poorly Described And Was Not Accurately 

Assessed. 

 

In the County’s response to SCAQMD regarding changes to the LST Analysis and HRA,  the 

County claims that "Potential tenants and end users are unknown at this time; therefore, the exact 

square footage allocation between high-cube logistics and e-commerce uses cannot be determined at 

this time."  If the County cannot accurately define the square footage associated with the Project and 

therefore the associated emissions, that have not accurately described the Project in the manner 

required by CEQA.  The County must provide a complete and accurate description in a S-FEIR.. 
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4. The County’s Response To The Availability of Electrified Construction Equipment Fails 

To Require The Use Of That Equipment When Available. 

The response from the County that electrified construction equipment for ground works 

operations is not available at this time fails to require the Proponent to use that type of equipment 

when it does become available.  This may mean that later phases of the Project will benefit from the 

use of the equipment.  Equipment not currently being available does not mean that the County should 

require it for later phases of the Project.  The Proponent should commit to using the equipment as soon 

as it is available.  The County should require this stipulation in an S-FEIR. 

Conclusion 

The facts identified and referenced in this comment letter lead me to reasonably conclude that 

the Project could result in significant unmitigated impacts if the FEIR is approved.  The County must 

re-evaluate the significant impacts identified in this letter by requiring the preparation of a 

supplemental final environmental impact report.  

Sincerely,  

. 
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September 6, 2022 
 
 
 
 
Ms. Kelilah Federman 
Adams Broadwell Joseph & Cardozo 
601 Gateway Boulevard, Suite 1000 
South San Francisco, CA 94080-7037 
 
Subject: Speedway Commerce Center II Specific Plan FEIR P22013 
            
Dear Ms. Federman: 
  
Per your request, I reviewed the Final Environmental Impact Report (the “FEIR”) 
for the Speedway Commerce Center II Specific Plan Project (the “Project”) in the 
County of San Bernardino (the “County”).  My review is with respect to 
transportation and circulation considerations and focuses on the County’s 
responses to my comments of July 18, 2022 which were included as Exhibit C to 
your letter of comment on the Draft Environmental Impact Report on that same 
date.    
 
My qualifications to perform this review were thoroughly documented in my letter 
of July 18 and my professional resume was attached thereto.  
 
The FEIR Fails to Respond Directly to Any of My Comments 
 
The FEIR fails to respond directly to any of my comments.  This is an evasion 
tactic sometimes employed by the preparers of environmental documents to 
avoid responding to the depth and evidentiary support of the commenting 
experts.  In this instance, my comments were focused and brief, but the evasion 
is clearly evident in the failure to respond directly to the substantive and 
evidence-backed comments of other experts documented as Exhibits A and B of 
your comments.  



Ms. Kelilah Federman 
Adams Broadwell Joseph & Cardozo 
September 6, 2022 
Page 2 
 

 

The County’s VMT Significance Threshold Is Unreasonably Lenient and Not 
Based on Substantial Evidence. The More Rigorous Threshold 
Recommended By OPR Would Result In Findings of Significant Impact 
 
My comment on this topic is similar to your comment now marked 03-27 in the 
FEIR response.  That response asserts that the County’s VMT threshold was 
based on evidence that was identified as an appropriate threshold through an 
undescribed exercise completed by Fehr & Peers as part of the General Plan 
process.  However, the County has not presented a shred of such evidence in 
this response.  The appropriate reaction to the response is that, if VMT can only 
be reduced by 4 percent below currently high levels of VMT generation in the 
unincorporated areas of the County, massive projects such as the one under 
consideration should only be undertaken in the more urbanized incorporated 
areas of the County where lower VMT may be feasible. 
 
Comment and Response 03-26. 
 
Your comment now labeled 03-26 in the FEIR response concerned improper 
deferral of mitigation.  The County’s response to the issue was to state that the 
deferral was not improper since the only instances where mitigation is necessary 
is event-specific to times of events at the raceway and that these traffic 
management plans can only be prepared when the time and nature (perhaps 
estimated attendance) of the events become known.  The traffic management 
plans are deferred mitigation because the FEIR does not provide performance 
standards or specify why performance standards cannot be developed at this 
time. 
 
Contrary to the County’s claim traffic management plans for the raceway events 
are not the only matters that have been deferred.  As we noted in our comments, 
roadway improvements related to the Project involve improving and converting 
two private rail crossings to public crossings and improving another public rail 
crossing.  These are involved and time consuming matters involving negotiations 
with the California Public Utilities Commission and the consent of the involved 
railroads.  Those negotiations do not always succeed in achieving the local public 
agency’s intentions or the private developers’ desired results.   
 
The DEIR states at page 4.17-22 that "This application process would be 
conducted after approval of the Final EIR in conjunction with applicable 
agencies."  Hence, there is no assurance that key elements of the Project’s 
access and circulation system or alternative mitigation will be implemented in a 
manner that is timely if ever.  Because this involves public safety at rail 
crossings, this is a reviewable matter under CEQA. 
 
Conclusion 
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Given the above, the FEIR’s response is inadequate, and it should not be 
certified.  
 
 
Sincerely, 
 
Smith Engineering & Management 
A California Corporation 

  
Daniel T. Smith Jr., P.E. 
 President 
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